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Indorser Discharged Because of Bank’s Failure to 
Establish that Notice of Dishonor Was Mailed 


To charge an indorser with the payment of a note, the plain- 
tiff must establish that the notice of dishonor was addressed 
and actually mailed, and these facts may be proven by direct 
or circumstantial evidence as any other fact in the case. 

In the case at bar the only evidence of plaintiff’s compliance 
with the statutory requirement of giving notice of dishonor to 
the indorser was the testimony of teller-bookkeeper that it was 
the custom of the bank at the close of the business day on which 
a note was due and unpaid to send a notice to the parties de- 
scribing the note and stating that it was not paid by the maker, 
and that the indorser should make payment thereon. Other 
than the description of the general custom of the bank of noti- 
fying indorsers, the only evidence tending to prove, even cir- 
cumstantially, that notice of dishonor was prepared and mailed 
to defendant was the inference from teller-bookkeeper’s self- 
serving declaration that she always did her duty and never 
failed to send out a notice of dishonor. 

It was held that plaintiff failed to establish, either by direct 
or circumstantial evidence, that it mailed the notice of dishonor 
to the defendant indorser, when the obligation was due, and 
therefore, under the terms of the Negotiable Instruments Law, 
the defendant indorser was discharged. It is sufficient to point 
out that in the instant case there is no evidence that the par- 
ticular notice was prepared, or put in an envelope, or addressed, 
or even deposited in a place where it would ordinarily be taken 
up by an employee charged with the duty of posting the bank’s 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1058. 
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mail. While courts may not require the person mailing the 
letter for a large concern to have a distinct recollection of the 
particular letter, there must be some evidence on the part of 
the person whose general practice it was to post the mail that 
the custom was complied with on the date in question. This 
decision was rendered by the Appellate Court of Illinois in the 
case of State Bank of East Moline v. Standaert, 82 N. E. Rep. 
(2d) 898 in the following opinion: 


In a proceeding instituted by the plaintiff, State Bank of East 
Moline, to recover payment on a note from the defendants Alfons and 
Lena Standaert, and Alois and Anna De Vos, makers and indorsers re- 
spectively, the Circuit Court of Rock Island County, in a trial without 
jury, entered a judgment in favor of the plaintiff, from which the de- 
fendant endorser, Anna De Vos, appeals. The co-indorser Alois De 
Vos died prior to the trial, and the suit was dismissed as to him. 

The sole issue presented herein is whether the plaintiff bank gave 
the defendant indorser notice of dishonor as required under the terms 
of the Negotiable Instruments Law. (Ch. 98, § 110, Ill. Rev. Stats. 
1947). 

From the record it appears that on February 28, 1920, defendants 
Alfons Standaert and Lena Standaert made and delivered their promis- 
sory note to the defendants Alois De Vos and Anna De Vos, in the 
amount of $6,737.50 at 6% interest, due 5 years after date, and pay- 
able at the office of the plaintiff bank. The note recited that it was 
secured by a real estate mortgage. 

Before maturity the defendants Alois and Anna De Vos sold the 
note and mortgage to the plaintiff bank. The note was not paid, either 
at maturity on February 28, 1925, or during the ensuing years. Suit 
was instituted against the defendants in 1932, but the cause was 
stricken from the docket on May 28, 1941, for want of prosecution. 
Within a year thereafter, plaintiff commenced this proceeding. 

At the trial the plaintiff bank contended that, when the note in con- 
troversy was not paid on the due date, notice of its dishonor was sent 
to the defendant indorsers. 

In support thereof plaintiff offered the testimony of Leota Baker, 
who was employed as teller-bookkeeper in 1925, and charged with the 
duty of attending to maturing notes. She stated that it was the un- 
swerving custom of the bank to send to the parties, 10 days prior to 
the due date of a note, a notice describing the note and specifying its 
maturity date. If the note was not paid at maturity, this same form of 
notice with the added notation that it had not been paid by the maker, 
and that the indorser should make payment thereon, was mailed by the 
bank at the close of the day on which the note was due. 
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She further testified that she did not recall preparing or sending 
out the particular notice of dishonor to the defendant indorsers, Alois 
and Anna De Vos, on February 28, 1925, when the Standaerts failed 
to pay the obligation, but that during her 7 years of service to the 
bank she knew of no instance where the bank failed to give notice of 
dishonor. Nor did she know who was charged with the actual mailing 
of the notice on February 28, 1925. With reference thereto she stated 
that probably Emma Callewaert mailed it since the post office was on 
her way home, or perhaps even she, Leota Baker, posted the bank mail. 
However, B. H. Ryan, who was assistant cashier in 1925, admitted in 
his testimony that Emma Callewaert was not in the employ of the bank 
on February 28, 1925. He reiterated the custom of the bank respecting 
notices of dishonor, and explained that some of the records of the bank 
pertaining to such notices, including the records in the instant case, 
were destroyed after 10 years. 


He further explained that in 1980 a foreclosure suit was instituted 
by the Moline State Trust & Savings Bank which held a first mortgage 
on the same premises which secured the note in controversy under a 
second mortgage, and, inasmuch as there were insufficient funds from 
the sale of the property to pay the second mortgage, plaintiff’s security 
was lost. In that foreclosure proceeding defendant, Anna De Vos, had 
apparently testified respecting her signature on the note and the cir- 
cumstances surrounding its sale to the plaintiff bank. However, at the 
trial of the instant case she denied participation therein. 


The defendant, Anna De Vos, contends in this proceeding that she 
should not be charged with the payment of the note on the ground. that 
she did not receive notice that the instrument had been dishonored, and 
therefore, under the Negotiable Instruments Law she was discharged. 
She maintains that she did not know that the note was not paid until 
suit was filed in 1932, some 7 years after the obligation was due. In 
fact, the plaintiff bank loaned her some $19,000 in 1928 and 1929 
without any reference to the note in controversy, or her liability there- 
on. 

On the basis of the foregoing evidence, the Circuit Court entered 
judgment in favor of plaintiff and against the defendants, Alfons and 
Lena Standaert, and Anna De Vos, with the accrued interest on the 
note over a period of 27 years, the amount due was in excess of $11,- 
947.83, the sum specified in the complaint, and for which judgment was 
entered. The defendant, Anna De Vos, contends that this judgment 
is contrary to the evidence and to the law. 

The Negotiable Instruments Law provides that when a negotiable 
instrument has been dishonored by non-payment, notice of dishonor 
must be given to the indorser, otherwise he is discharged. (Ch. 98, 
§ 110, Ill. Rev. Stats. 1947.) Such notice may be given by mail, and 
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where it is duly addressed and deposited in a post office, the sender is 
deemed to have given due notice, notwithstanding any miscarriage in 
the mails. (Ch. 98, § 126, Ill. Rev. Stats. 1947.) 

This requirement of addressing and depositing the notice in the 
post office does not prescribe the precise testimony to be introduced in 
a cause, but rather sets forth the ultimate facts to be established by 
the evidence. In other words, to charge an indorser with the payment 
of a note, the plaintiff must establish that the notice of dishonor was 
addressed and actually mailed, (Vaughan v. Potter, 1381 Ill. App. 
334; Geneva Organ Co. v. Ambassador Theatres Corp., 249 Ill. App. 
390) and these facts may be proven by direct or circumstantial evi- 
dence as any other fact in the case. 

In the case at bar the only evidence of plaintiff’s compliance with 
the statutory requirement of giving notice of dishonor to the indorser 
was the testimony of Leota Baker that it was the custom of the bank 
at the close of the business day on which a note was due and unpaid to 
send a notice to the parties describing the note and stating that it was 
not paid by the maker, and that the indorser should make payment 
thereon. 


Although Leota Baker was charged with preparing these notices, 
she did not recall preparing or sending any particular notice of dis- 
honor to the defendant, Anna De Vos, on February 28, 1925. More- 
over, she did not know who was charged with posting the bank’s mail 
on that date. She stated that perhaps Emma Callewaert did it, since 
the post office was on her way home, or perhaps even she, herself, posted 
the mail. Emma Callewaert, however, was not in the employ of the 
bank on the due date of the note, and there is no certainty as to who 
posted the mail, or whether, in fact, any mail was posted on that date. 
Therefore, other than the description of the general custom of the 
bank of notifying indorsers, the only evidence tending to prove, even 
circumstantially, that notice of dishonor was prepared and mailed to 
the defendant was the inference from Leota Baker’s self-serving decla- 
ration that she always did her duty and never failed to send out a 
notice of dishonor. 


The courts have taken cognizance of the intricacies and expansion 
of business enterprises, and the cases reveal a liberalizing tendency with 
reference to the proof required to establish the posting of a letter. 
Ponder v. Jefferson, Standard Life Ins. Co., D. C., 6 F. 2d 300; 
Pierson-Lathrop Grain Co. v. Barker, Mo. App., 223 S. W. 941; Cook 
v. Phillips, 109 N. J. L. 371, 162 A. '732, 86 A. L. R. 539 et seq. From 
a review of the cases, however, it is evident that while courts may not 
require the person mailing the letter for a large concern to have a dis- 
tinct recollection of the particular letter, there must be some evidence 
on the part of the person whose general practice it was to post the 
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mail that the custom was complied with on the date in question. _ Fed- 
eral Asbestos Co. v. Zimmermann, 171 Wis. 594, 177 N. W. 881, 25 
A. L. R. 9, 18; Cook v. Phillips, 109 N. J. L. 871, 162 A. 732, 86 
A. L. R. 589, 541; 31 C. J. S., Evidence, § 136, p. 781; Peirson- 
Lathrop Grain Co. v. Barker, supra; Cook v. Phillips, 1932, 109 
N. J. L. 371, 162 A. 732, 733, 86 A. L. R. 5389. In Cook v. Phillips, 
supra, the court stated: “We do not think that the mere dictation or 
writing of a letter, coupled with evidence of an office custom with ref- 
erence to the mailing of letters, is sufficient to constitute proof of mail- 
ing the same, in the absence of some proof or corroborating circum- 
stance sufficient to establish the fact that the custom in the particular 
instance had in fact been followed.” 

In the instant case there was not even evidence of the dictation or 
writing of the particular notice of dishonor. 

This prevailing judicial opinion, moreover, has been followed by 
the Illinois courts. In Meyer v. Krug, 298 Ill. App. 625, 19 N.. E. 2d 
111, the Court held that the evidence was insufficient to establish a pre- 
sumption of mailing where the plaintiff merely showed a general busi- 
ness practice with reference to mailing letters, but did not offer evi- 
dence by the person charged with the duty of mailing the letters on 
the particular date, that the custom was followed. The court stated 
therein: “Plaintiff further contends that having proved a custom as 
to the method of mailing letters from that office, proof of that custom 
would raise a presumption that the letters were mailed and received 
by the defendant. We cannot find that the law has gone that far.” 


Plaintiff argues that the law in Illinois with reference to the char- 
acter of proof required to establish the mailing of a letter is unsettled, 
and that W. A. Fowler Paper Co. v. Bert Jones Sales Book Co., 183 
Ill. App. 310, is contrary to the Meyer case, and supports plaintiff’s 
position. 

A careful reading of this case reveals not only that considerably 
more evidence of mailing and receipt was presented therein than in the 
case at bar, but indicates that the Illinois courts follow a stringent rule 
with reference to the sufficiency of evidence of mailing. 


In this case, the “manager of the bank testified that he wrote a 
letter to each of the indorsers notifying them of the dishonor of the 
note, and passed it to the boy in his department whose duty it was to 
copy them in the copy book and take them to the mailing department 
to be mailed.” Moreover, a book copy of such letters was introduced 
in evidence. With reference to the sufficiency of this evidence of mail- 
ing, which is far more complete than that presented in the instant case, 
where there were no records offered by plaintiff, and no testimony of 
the preparation of any specific notice, the Illinois court stated: “The 
evidence first introduced bearing on the question of mailing the letter 
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may not, when considered alone, have been sufficient to show mailing 
...” The court continued that since there was testimony of a witness 
who saw the notice on defendant’s desk and testified as to its contents, 
the evidence of receipt of such notice was sufficient. It is not clear 
just how this case sustains plaintiff’s contention that mere proof of a 
custom of sending out notices of dishonor, and a statement that the 
bank’s mail was always posted by some one, established that a particu- 
lar notice was actually mailed. 

It would serve no useful purpose to analyze each case cited by the 
plaintiff and set forth the additional evidence of mailing presented 
therein supplementing the proof of the business practice. It is suffi- 
cient to point out that in the instant case there is no evidence that the 
particular notice was prepared, or put in an envelope, or addressed, or 
even deposited in a place where it would ordinarily be taken up by an 
employee charged with the duty of posting the bank’s mail, as in the 
cases cited by plaintiff. Plaintiff offered no copies of the notice, or 
records of any kind indicating that the notice was mailed herein. 
Therefore, even under the most liberal interpretation of the law, plain- 
tiff’s evidence is insufficient. Prudential Trust Co. v. Hayes, 247 Mass. 
811, 142 N. E. 78. 

Under the Negotiable Instruments Law, plaintiff had a duty to es- 
tablish the fact that notice of dishonor was mailed to the defendant in- 
dorser in order to impose liability on her for the payment of the note. 
This duty is not excused by the fact that 22 years after the note ma- 
tured the only evidence plaintiff could produce was testimony as to the 
general practice of the bank in handling maturing notes; nor by the 
fact that plaintiff destroyed its records in a case while it was pending 
on the court docket. The fact that lapse of time has rendered it im- 
possible to supply the measure of proof required by the law does not 
lessen plaintiff’s duty. 

The plaintiff bank waited 7 years after the note matured before it 
took any action thereon, and after suit was filed in 1932, the cause was 
permitted to lie dormant for 9 years, until it was dismissed by the 
court for want of prosecution in 1941, and finally, was reinstated. 

The fact that defendant’s credibility was impeached by the evidence 
that she testified in a separate cause, despite the fact that she denied 
participation therein, does not excuse plaintiff from establishing the 
essential elements of its cause of action. There was nothing contained 
in defendant’s testimony in that other proceeding which tended to aid 
plaintiff's case herein. Plaintiff must rely upon the strength of its 
own evidence in order to recover, rather than upon the limitations of 
defendant’s testimony. 

It is the opinion of this Court, in the light of the foregoing analysis, 
that plaintiff failed to establish, either by direct or circumstantial evi- 
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dence, that it mailed the notice of dishonor to the defendant indorser, 
Anna De Vos, on February 28, 1925, when the obligation was due, and 
therefore, under the terms of the Negotiable Instruments Law, the de- 
fendant indorser was discharged. The judgment of the circuit court 
imposing liability upon the defendant indorser for the payment of the 
$6,787.50 note, together with the accrued interest, amounting to a 
total of $11,947.88, was therefore contrary to the law, and should 
properly be reversed. 
Judgment reversed. 


WOLFE, P. J., and DOVE, J., concur. 


Charge of Forgery Not Sustained 


Forgery contemplates a writing which falsely purports to 
be the writing of another person than the actual maker. A false 
statement of fact in the body of the instrument, or a false as- 
sertion of authority to write another’s name, or to sign his name 
as agent, by which a person is deceived and defrauded, is not 
forgery. There must be a design to pass as the genuine writing 
of another person that which is not the writing of such other 
person. 

From the application of these principles it was held that 
the charge of forgery in this case is not sustained by the fact 
that the defendant, with intent to defraud, drew the checks in 
his own name upon a bank in which he had no funds, or that 
he signed the name of Woodruff Motor Sale, Inc., whether 
that was the name in which he did business, as he claimed, or was 
merely the name of a non-existent corporation, as indicated by 
other testimony. It is true that the authorities hold that forgery 
may exist even if the name used be an assumed or fictitious one. 
But this rule is properly applicable only when the writing is 
issued as the writing of the fictitious individual and not when 
the name is signed by the defendant himself under the pretense 
that he has been authorized by an existing person to sign his 
name. When the writing is not passed off as the writing of 
another, it is immaterial whether the person it purports to 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $6549. 
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designate is real or fictitious. Hence, it is not forgery for one, 
with intent to defraud, to issue a check in his own name on a 
bank in which he has no funds, and it is not a violation of the 
National Stolen Property Act to cause such a check to be 
transported in interstate commerce. This was decided by the 
United States Court of Appeals, Fourth Circuit, in the case 
of Greathouse v. United States, 170 Fed. Rep. (2d) 517. The 
opinion of the court is as follows: 


The defendant in the District Court, having defrauded the Bank of 
Travelers Rest, of Travelers Rest, South Carolina, of the sum of $22,- 
500 on October 14, 1947, was convicted of violating Section 3 of the 
National Stolen Property Act, as amended, 18 U.S.C.A. § 415 [now 
§ 2314.] He was sentenced on April 6, 1948, to three years imprison- 
ment on the first five counts of the indictment, and ten years’ imprison- 
ment on the last five counts, the sentences to run consecutively, pro- 
vided that upon payment by the defendant of the sum of money due by 
him to the bank the last ten years’ imprisonment was to be suspended. 
On June 8, 1948, the sentence was amended and the defendant was sen- 
tenced’ to three years’ imprisonment on the first five counts and ten 
years’ imprisonment on the last five counts, the sentences to run con- 
secutively, provided that both sentences should be suspended upon pay- 
ment to the bank of $22,000 as follows: $10,000 within fifteen days, 
and the remaining $12,000 at the rate of $200 per month, commencing 
on the first day of August, 1948. 

The statute in question provides in part: “... whoever with unlaw- 
ful or fraudulent intent shall transport or cause to be transported in 
interstate or foreign commerce any falsely made, forgedi, altered, or 
counterfeited securities, knowing the same to have been falsely made, 
forged, altered, or counterfeited, or whoever with unlawful or fraudu- 
lent intent shall transport, or cause to be transported in interstate or 
foreign commerce, any bed piece, bed plate, roll, plate, die, seal, stone, 
type, or other tool, implement or thing used or fitted to be used in 
falsely making, forging, altering, or counterfeiting any security, or 
any part thereof, shall be punished by a fine of not more than $10,000 
or by imprisonment for not more than ten years, or both.” 

Each of the ten counts of the indictment charges that the defend- 
ant, with unlawful and fraudulent intent, caused to be transported in 
interstate commerce from Travelers Rest, South Carolina, to Dallas, 
Texas, a falsely made and forged security ; and in each count the secur- 
ity is described as a check or bill of exchange, drawn on the First Na- 
tional Bank of Dallas, Texas, for a specified sum of money, payable 
to the defendant, and signed “Woodruff Motor Sale, Inc., J. W. Great- 
house.” The check in each instance also contained a description of an 
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automobile to which, as the evidence showed, the transaction related. 
The checks amounted in the aggregate to $22,500. 

It is conceded that the Bank of Travelers Rest cashed the ten checks 
for the defendant and thereby lost approximately $22,000; but it is 
contended that under the facts surrounding the transactions, the de- 
fendant did not violate the federal statute because the checks were not 
falsely made and forged securities within the meaning of the Act. The 
defendant was in the business of buying used cars for various motor 
companies and for himself. In September, 1947, he began to do busi- 
ness with the Bank of Travelers Rest, which forwarded various drafts 
for him to auto sales companies at Houston, Texas, that were duly 
honored. On October 14, 1947, in the morning, the defendant drew 
four checks in the form described in the indictment, signed the names 
of the makers appearing thereon, presented them to the bank, and 
stated to the cashier, according to the latter’s testimony, that Wood- 
ruff Motor Sale, Inc. was one of the oldest and largest used car con- 
cerns in Texas and was worth a million dollars. The checks were 
cashed by the bank or credited to Greathouse’s account in the bank, 
with the understanding that the original bills of sale and certificates of 
title to the automobiles should be attached to the checks; but the de- 
fendant surreptitiously inserted copies of the title papers in the envel- 
ope addressed and mailed to the Texas bank and retained the original 
title papers himself. In the afternoon of the same day a similar trans- 
action took place between the bank and the defendant with respect to 
six other drafts and the title papers for six other cars. All ten checks 
were dishonored when they reached Dallas, because neither of the sign- 
ers had an account in the Dallas bank. ‘The defendant, having re- 
tained the title papers to the automobiles, subsequently sold them and 
pocketed the proceeds. 

The defendant testified that he signed the checks in the cashier’s 
presence, and whilst this testimony was denied by the cashier, the cir- 
cumstances under which the checks were drawn and the similarity of 
the handwriting of the two signatures warrants the assumption, for the 
purposes of this opinion, that the cashier was aware that the defendant 
had signed not only his name but that of the Woodruff Motor Sale, Inc. 
The defendant’s account of the transaction differs from that set out 
above only in the statement that he did not make any representation 
to the cashier of the South Carolina Bank as to the size or solvency of 
Woodruff Motor Sale, Inc., but that this name was one under which he 
did business individually, and that this fact was well known to the 
cashier. 


We are of opinion that under these facts, the defendant’s conten- 
tion should be sustained. The words, “falsely made, forged, altered, 
or counterfeited” in the collocation in which they appeared are ejus- 
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dem generis and are usually employed to denounce the crime of forgery. 
Indeed it may be said that when used in an association of this kind the 
words “falsely made” and “forged” are substantially synonymous ; 
and it has been so held in the construction of kindred statutes. United 
States v. Wentworth, C.C.D.N.H., 11 F. 52; United States v. Moore, 
D.C.N.D.N.Y., 60 F. 738. It is well established that forgery con- 
templates a writing which falsely purports to be the writing of another 
person than the actual maker. Hence it is not forgery for one, with 
intent to defraud, to issue a check in his own name on a bank in which 
he has no funds, and it is not a violation of the statute in question to 
cause such a check to be transported in interstate commerce. United 
States v. Wood, D.C.N.D. W. Va., 58 F. Supp. 451; United States v. 
Flores, D. C. Virgin Islands, 66 F. Supp. 880. Similarly if the writing 
purports or is known to be the writing of the defendant, it is not forg- 
ery for him to sign the name of another although he signs without the 
other’s knowledge or consent under the false pretense that he had the 
authority to do so; People v. Bendit, 111 Cal. 274, 43 P. 901, 31 
L. R. A. 831, 52 Am. St. Rep. 186; State v. Taylor, 46 La. Ann. 1332, 
16 So. 190, 25 L. R. A. 591, 49 Am. St. Rep. 351; Goucher v. State, 
113 Neb. 352, 204 N. W. 967, 41 A. L. R. 227 and note; or to sign a 
note in the name of a fictitious firm with intent to defraud and to rep- 
resent falsely that the firm consists of the writer and another person. 
Commonwealth v. Baldwin, 11 Gray, Mass., 197, '71 Am. Dec. 703. 
The general rule is well stated in the following quotation from People 
v. Bendit, supra, 111 Cal. at pages 276, 277, 43 P. at page 901: 


“ . .. When the crime is charged to be the false making of a writ- 
ing, there must be the making of a writing which falsely purports to be 
the writing of another. The falsity must be in the writing itself—in 
the manuscript. A false statement of fact in the body of the instru- 
ment, or a false assertion of authority to write another’s name, or to 
sign his name as agent, by which a person is deceived and defrauded, 
is not forgery. There must be a design to pass as the genuine writing 
of another person that which is not the writing of such other person.” 

It is plain from the application of these principles that the charge 
of forgery in this case is not sustained by the fact that the defendant, 
with intent to defraud, drew the checks in his own name upon a bank 
in which he had no funds, or that he signed the name of Woodruff 
Motor Sale, Inc., whether that was the name in which he did business, 
as he claimed, or was merely the name of a non-existent corporation, 
as indicated by other testimony. It is true that the authorities hold 
that forgery may exist even if the name used be an assumed or fictitious 
one; Lyman v. State, 136 Md. 40, 109 A. 548, 9 A. L. R. 401 and note. 
But this rule is properly applicable only when the writing is issued as 
the writing of the fictitious individual and not when the name is signed 
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by the defendant himself under the pretense that he has been authorized 
by an existing person to sign his name. When the writing is not passed 
off as the writing of another, it is immaterial whether the person it pur- 
ports to designate is real or fictitious. 

Undoubtedly the defendant may be successfully prosecuted under 
some penal statute in some jurisdiction, but the facts do not make out 
a case under the statute upon which the indictment was based. Hav- 
ing reached this conclusion, it is unnecessary to consider the additional 
defense that the court was without power to amend the original sen- 
tence, under Rule 35 of the Federal Rules of Criminal Procedure, 18 
U.S.C.A., after the expiration of sixty days from the imposition there- 
of, or the additional defense that the transportation of two letters con- 
taining the two sets of checks to the Dallas Bank did not constitute 
ten separate violations of the Act. 

The judgment of the District Court is 

Reversed. 


Check-Kiting Scheme 


Defendant, in this case, was prosecuted upon charges of 
aiding and abetting a bank officer in willful misapplication of 
funds of bank insured by Federal Deposit Insurance Corpo- 
ration. It was held that the proof as to the check-kiting scheme 
in which defendant assisted bank officer amply supported the 
charges. 

Defedant was a wealthy dairy farmer and one Gardner, 
the executive vice-president of a Virginia bank. Defendant 
drew checks in large amounts on the bank, although he had 
little or no funds there. He cashed those checks at, or deposited 
them in, various banking institutions. When, in the regular 
course of the banking business, the checks reached the bank, 
Gardner ordered them paid, or honored, although he well knew 
that defendant had little or no funds there and that such pay- 
ment must be from other funds of the bank. This is the mis- 
application charged in the indictment. 

As the above-described checks were presented to the bank 
for payment, defendant, to keep his account in apparent order, 
deposited checks drawn by him on other banks in which he had 
little or no funds; he then deposited in those banks checks on 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §§536-538. 
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still other banks in which he had little or no funds. Thus he 
was said to have engaged in a round-and-round check-kiting 
scheme over a period of months. Gardner was alleged to have 
known the true state of defendant’s various bank accounts. It 
was further shown that from time to time in this process, the 
accumulation of check-drawing on non-existent funds caused 
defendant, with Gardner’s assent, to balance his account with 
the proceeds of forged notes. The evidence showed that the 
total entered as deposits in the various banks under defendant’s 
plan was $14,775,706. 

All of these manipulations had a purpose. With the cash 
obtained from Gardner’s bank, defendant secured equities in 
real estate valued at $1,615,000, and with this secured a loan 
of $1,000,000 from a life insurance company. From the pro- 
ceeds of this loan, he paid off his debts and balanced his bank 
accounts. Gardner, in addition to being an officer of the bank, 
was also an agent for the insurance company and received 
substantial commissions from the company, as well as broker- 
age fees from defendant for his part in the transaction. There- 
after defendant continued to buy more real estate with money 
obtained from the bank by the above-described plan until his 
total properties were appraised at $2,274,000. He was in the 
process of arranging for a second loan of about $750,000 from 
the insurance company when the scheme suddenly collapsed. 

A bank examiner discovered irregularities in Gardner’s 
bank and the Federal Deposit Insurance Corporation entered 
upon an investigation. The Bureau of Internal Revenue threat- 
ened to levy a lien of $1,780,000 for income taxes upon de- 
fendant, and, as a consequence, the insurance company with- 
drew from the proposed loan. The scheme of operation by de- 
fendant and Gardner thereupon collapsed and the bank failed. 
Defendant was convicted of aiding and abetting another in the 
willful misapplication of funds of a bank insured by the 
F. D. I. C. This was decided by the United States Court of 
Appeals, Fourth Circuit, 169 Fed. Rep. (2d) 739, in the case 
of Rakes v. United States in the following opinion: 


Appellant was indicted, tried by a jury, and convicted upon charges 
of aiding and abetting one Gardner in the willful misapplication of 





THE BANKING LAW JOURNAL 241 


funds of ‘The Farmers and Merchants State Bank of Fredericksburg, 
Virginia, Incorporated, in violation of Section 592 of Title 12 of the 
United States Code Annotated.1 Gardner was indicted in twenty 
counts relating to twenty transactions. Appellant was charged as aid- 
ing and abetting in thirteen of those transactions. Eight other persons 
were also charged as aiding and abetting, some in some counts and some 
in others. Severance was ordered and appellant and his wife, who was 
charged as an aider and abettor in ten of the counts, were tried to- 
gether. She was acquitted, and he was convicted on all thirteen counts. 

The evidence presented upon the trial related to the several trans- 
actions in the most minute detail. The substance of the charges, and 
of the Government’s proof, was as follows: 

Appellant was a wealthy dairy farmer. Gardner was executive vice 
president of the Fredericksburg Bank. Appellant drew checks in large 
amounts on the bank, although he had little or no funds there. He 
cashed those checks at, or deposited them in, various banking institu- 
tions. When, in the regular course of the banking business, the checks 
reached the Fredericksburg bank, Gardner ordered them paid, or hon- 
ored, although he well knew that appellant had little or no funds there 
and that such payment must be from other funds of the bank. This 
is the misapplication charged in the indictment. The thirteen counts 


related to nineteen such checks of appellant amounting to about two 
hundred forty thousand dollars. 


As the above-described checks were presented to the bank for pay- 
ment, appellant, to keep his account in apparent order, deposited 
checks drawn by him on other banks in which he had little or no funds ; 
he then deposited in those banks checks on still other banks in which he 
had little or no funds. Thus he was said to have engaged in a round- 
and-round check-kiting scheme over a period of months. Gardner was 
alleged to have known the true state of appellant’s various bank ac- 
counts. It was further shown that from time to time in this process, 
the accumulation of check-drawing on non-existent funds caused ap- 
pellant, with Gardner’s assent, to balance his account with the proceeds 
of forged notes. The evidence showed that the total entered as deposits 
in the various banks under appellant’s plan was $14,775,706.01. 


In explanation of this otherwise strange course of action, the evi- 
dence showed that appellant purchased real estate with the cash ob- 
tained from the bank; that having thus acquired equities in property 
valued at approximately $1,615,000, appellant secured a loan of 


1“Any officer, director, agent, or employee . . . of any insured bank as defined in 
subsection (c) of section 264 of this title, who embezzles, abstracts, or willfully misapplies 
any of the moneys, funds, or credits of such . . . insured bank, . . . with intent in any 
case to injure or defraud such . . . insured banks, . . . and every person who, with like 
intent, aids or abets any officer, director, agent, employee, or receiver in any violation of 
this section shall be deemed guilty of a misdemeanor.” 
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$1,000,000 from a life insurance company and from the proceeds of 
this loan paid off his debts and balanced his bank accounts. The evi- 
dence, moreover, disclosed that Gardner, in addition to being an officer 
of the bank, was also an agent for the insurance company and re- 
ceived substantial commissions on the loan; that appellant paid Gard- 
ner and others $50,000 as brokerage fees for obtaining the loan. There- 
after appellant continued to buy more real estate with money obtained 
from the bank by the above-described plan until his total properties 
were appraised at $2,274,000. He arranged through Gardner and 
others for a second loan of about $750,000 from the insurance com- 
pany, and again Gardner was to receive a large commission upon the 
anticipated loan. 

Then a bank examiner discovered irregularities in the Fredericks- 
burg Bank, and the Federal Deposit Insurance Corporation entered 
upon an investigation. -The Bureau of Internal Revenue threatened to 
levy a lien of $1,780,000 for income taxes upon appellant, and, as a 
consequence, the insurance company withdrew from the proposed loan. 
The scheme of operation by appellant and Gardner thereupon collapsed 
and the bank failed. 

The gist of the Government’s charge and proof is that Gardner 
financed appellant’s real estate operations with funds of the bank with- 
out security, and that appellant aided and abetted him in doing so. 

Upon this appeal appellant presents ten points, which he groups 
under eight headings. 


1. Appellant says that the trial court erred in failing to instruct 
the jury that all the checks described in the indictment were paid when 
presented to the banks upon which they were drawn, such payment 
being from deposits legally credited to appellant, and that therefore 
the moneys paid to him by the Fredericksburg Bank were not “wholly 
lost” to it as the indictment charged. 

The deposits to which appellant refers were of checks upon non- 
existent funds in other banks, or of, cash procured upon such checks, 
in the kiting scheme we have described. Proof was presented that 
Gardner and appellant knew full well what was being done, and the 
verdict indicates that the jury believed that to be so. The evidence 
was that Gardner and appellant knew that the balancing deposits in 
the bank were without substance. The gist of the charge is that Gard- 
ner paid out funds of the bank, fully conscious that the deposits from 
which he was honoring appellant’s checks were spurious. The checks 
on other banks which constituted the credits to the account were not 
“paid” in any actual sense, but merely passed around in the compli- 
cated maze of the kiting operations. So far as the point of law thus 
presented is concerned, it is clear that a bank officer cannot fulfill his 
fiduciary obligations by mere empty technicalities, much less by known 
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fictions ; and he who aids and abets him in the sham is equally guilty. 

The core of appellant’s argument on this point is that a permanent 
loss to the bank is requisite to the offense described by the statute. But 
quite apart from the fact that these transactions resulted in the failure 
of the bank, it is well-established law that permanent loss is no part of 
offenses such as embezzlement, larceny or misappropriation; neither is 
it an element of criminal misapplication under this statute.” Restitu- 
tion is no defense to such offenses. The misapplication in the present 
case was known by Gardner and by appellant to be pregnant with the 
disaster which ultimately ensued. That so natural a result might have 
been prevented does not eradicate the act of conception. 

Appellant says that the losses of the bank were due to uncollectible 
loans and not to the check-kiting. But the check-kiting resulted in the 
loans, part of them on notes alleged, and! sought to be proved, by the 
Government to have been forged by appellant. Whether the checks 
were the immediate cause or not is immaterial; that they were the ef- 
fective cause is decisive. 

Appellant insists that the indictment charges that the funds were 
“wholly lost” to the bank, and this means permanent loss of ownership. 
But the indictment merely says that possession, control and use were 
wholly lost. The proof amply supported that charge. 

2. Appellant says, in three related points, that the indictment 
was invalid because of duplicity of charges and misjoinder of parties. 
The face of the indictment shows that there was no duplicity of 
charges; each count related to a different transaction. 

Appellant’s argument on the point is that the several charges could 
not validly be joined in a single indictment. Rule 8(a) of the Federal 
Rules of Criminal Procedure, 18 U.S.C.A., following section 687, pro- 
vides that two or more offenses may be charged in the same indict- 
ment in separate counts if the offenses “are of the same or similar 
character or are based on. . . two or more acts or transactions con- 
nected together or constituting parts of a common scheme or plan.” 
The Rule was substantially a restatement of existing and familiar 
law.* Its meaning was exhaustively discussed by this Court recently 
in Cataneo v. United States, 4 Cir., 167 F. 2d 820. The applicability 
of the established principles to the present case is sufficiently demon- 
strated by the brief statement of the facts which we have made. The 
several offenses charged in this indictment were not only similar but 
were based on transactions constituting parts of a common plan, clear 


2 Mulloney v. United States, 1 Cir., 1935, 79 F.2d 566; Hoss v. United States, 8 Cir., 
1916, 232 F. $28; Savitt v. United States, $ Cir., 1982, 59 F.2d 541; House v. United 
States, 6 Cir., 78 F.2d 296, certiorari denied 296 U.S. 608, 56 S.Ct. 125, 80 L.Ed. 431; 
United States v. Morse, C.C., 161 F. 429; Robinson v. United States, 6 Cir., 1929, 30 
F.2d 25. Cooper v. United States, 4 Cir., 13 F.2d 16, is not to the contrary. 


3 See Advisory Committee’s note to Rule 8(a), Federal Rules of Criminal Procedure. 
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upon the face of the indictment; all the counts relate to the appellant’s 
elaborate check-kiting scheme. 

Appellant claims error in the joinder with him of others as aiders 
and abettors. The severance, by virtue of which he stood trial with 
his wife as his only co-defendant, is a sufficient answer to his claim of 
prejudice in this respect.* ‘These other persons, moreover, were alleged 
to have taken part in the same check-kiting scheme (and mostly in 
connection with the same checks) in which appellant was alleged to 
have been engaged. They were officers of the various banks and sign- 
ers in various capacities on the checks or notes which made up the op- 
eration. If a person knowingly aids and abets, in conjunction with 
various others, in some of a series of related’ transactions, he can hardly 
be heard to complain if he is charged in company with his fellow partic- 
ipants. The ends of justice are not served in such a case by a multi- 
plicity of separate indictments for each participant and each trans- 
action. Rule 8(b) of the Criminal Rules aptly states the law applicable 
before its adoption.° 

“Two or more defendants may be charged in the same indictment 
or information if they are alleged to have participated . . . in the same 
series of acts or transactions constituting an offense or offenses.” 

Such procedure not only increases the speed and efficiency of the 
administration of justice but also serves to give the jury a complete 
over-all view of the whole scheme and helps them to see how each piece 
fits into the pattern.® 

3. Appellant contends that the trial court erred in denying his 
motion for the return to him of property allegedly seized by agents of 
the Government and for suppression of the evidence obtained by the 
alleged seizure. The property consisted of documents relating to the 
bank transactions which were the basis of the charges in the indict- 
ment. He says that the Fifth Amendment is the premise for his argu- 
ment upon the point. In fact, however, he also posits an unreasonable 
search and seizure violative of the Fourth Amendment. 

The trial court took testimony upon the motion. The Government 
agent testified that appellant had expressed a willingness to assemble 
and furnish to the investigators all personal records relating to the 
transactions under inquiry, and! later promised to take the documents 
to Fredericksburg on a certain day. Appellant’s wife did take them 
there, pursuant to appellant’s instructions, and delivered them from 
her car to the agents on the public street. 





4 Under Rule 14 of the Federal Rules of Criminal Procedure the trial court may grant 
severance “if it appears that a defendant or the government is prejudiced by a joinder 
of oar or of defendants in an indictment or information or by such joinder for trial 
together.” 

5See Advisory Committee’s note to Rule 8(b), Federal Rules of Criminal Procedure. 

foe yg v. United States, 4 Cir., 167 F.2d 820; Gormley v. United States, 4 Cir., 
167 454. 
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Appellant’s wife testified that pursuant to her husband’s instruc- 
tions she took the documents in her car to Fredericksburg, but she in- 
sisted that she repeatedly refused to give them to the agents, telling 
them to await her husband’s arrival. At first she merely testified that 
she finally yielded to the numerous and insistent telephone calls from 
the agent and, as a result, went out from the hotel to her parked car 
and delivered the box of papers to the agents. Later, in response to a 
leading question by her counsel, she said that “ . . . during one of the 
telephone calls he (the agent) told me, or reminded me, that the Gov- 
ernment, or they, being members of the Government, had ways to get 
whatever records or documents or whatever I had that they should 
need.” It is from the latter statement that appellant attempts to 
fashion an unreasonable search and seizure and compulsory testimony 
in violation of his constitutional rights. Nobody denies appellant’s 
preliminary arrangement with the agent, or the delivery of the papers 
by appellant’s wife in apparent compliance with that wholly voluntary 
arrangement. We find no legal point to decide since there was in fact 
no search, no seizure and no compulsion. 

4. Appellant says that the evidence was so technical and confused 
that it was impossible for a jury to render an unbiased verdict. When 
a person participates in a devious scheme of fraud involving compli- 
cated maneuvers in modern business, he can hardly be heard to com- 
plain that the proof of his guilt is complex. The Government, as we 
have said, submitted its evidence in this case with mathematical pre- 
cision and finality. That it did so, instead of relying upon generalities, 
was more to appellant’s advantage than to his disadvantage. 

Appellant says that many documents, such as checks, bank state- 
ments and notes, other than the checks specifically mentioned in the 
counts in which he was charged, were erroneously admitted in evidence. 
But both intent and result were elements of the offenses charged, and 
proof of those elements lay in many documents and events other than 
the checks which constituted actual parts of the misapplication of 
funds. Appellant contends particularly that the introduction of the 
forged notes was error because the forgeries were offenses not charged 
in this indictment. But the notes and the forgeries were proof of the 
intent and result of the misapplication charged. Appellant vigorously 
objects to the admonition of the trial court to the jury that this evi- 
dence must be considered only in relation to the intent in the trans- 
actions charged and not as evidence of other offenses. We think the 
admonition was not only proper but was required. In the portions of 
the record to which our attention is directed, all the disputed evidence 
related directly to plan, intent and result. We find no error in its 
admission.” 





T Duvall v. United States, $ Cir., 94 F.2d 911. 
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5. Appellant says that the trial court erred in refusing to grant a 
new trial when two petitions, signed by seven and four jurors, respec- 
tively, were presented to it some time after the trial. The seven jurors 
were shown to have said that they had had serious doubts at all times 
as to the guilt of appellant but yielded to arguments by other jurors; 
that if they had known that other defendants named in the indictment 
would be found not guilty by the court, they would never have agreed 
to a verdict of guilty as to appellant. The four jurors said that they 
had believed throughout that appellant did not understand the mean- 
ing of his acts. It is indicated that the latter four jurors were among 
the former seven. 

In the first place, it is beyond doubt a settled rule that jurors in 
the federal courts will not be heard “for the purpose of impeaching the 
verdict returned where the facts sought to be shown are such that they 
essentially inhere in the verdict.”® In the second place, if these jurors 
had done what they are represented as saying they would have done 
(that is, voted this appellant not guilty merely because other defend- 
ants in other cases were found not guilty) they would have been guilty 
of gross violation of their duty. They were sworn to reach a verdict 
upon the evidence before them as to this appellant in this case. The 
evidence as to other defendants in other cases may have been wholly 
different, as the acts of those defendants may have been wholly differ- 
ent from those of this appellant. He was guilty or innocent entirely 
independently of the guilt or innocence of other persons also charged 
as aiders and abettors. Jurors cannot be heard to say that if they 
had had certain information they would have violated their obligations 
as jurors. The remainder of the petitions as urged upon us now is 
merely a recitation that the jurors did not understand or would have 
ignored the clear instructions of the court. The trial court passed 
upon the motion and properly denied it. 

We are impelled to add a further word upon this matter. The 
inviolability of the jury room from outside influence of any sort, actual 
or potential, is a prime necessity in the administration of justice. That 
unqualified rule requires that if a person, whether on the jury or not, 
knows of such outside influence, or an attempt at it, he must at once 
report his information to the court. The same rule requires that 
jurors are not to be harassed in any manner because of a verdict they 
have rendered. If jurors are conscious that they will be subjected to 
interrogation or searching hostile inquiry as to what occurred in the 
jury room.and why, they are almost inescapably influenced! to some ex- 
tent by that anticipated annoyance. The courts will not permit that 





8 See Circuit Judge Bratton’s excellent opinion in Young v. United States, 10 Cir., 168 
F.2d 187, 188, and cases therein cited; Jordon v. United States, 66 App.D.C., 300, 87 F.2d 
64, certiorari denied 303 US. 654, 58 S.Ct. 762, 8@ L.Ed. 1114. 
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potential influence to invade the jury room. He who makes studied 
inquiries of jurors as to what occurred there acts at his peril, lest he 
be held as acting in obstruction of the administration of justice. Much 
of such conversation and inquiry may be idle curiosity, and harmless, 
but a searching or pointed examination of jurors in behalf of a party 
to a trial is to be emphatically condemned. It is incumbent upon the 
courts to protect jurors from it. 

6. Appellant says that the trial court erred in failing to grant his 
motions for judgment of acquittal. In this portion of his brief he relies 
principally upon the proposition that no evidence indicated that he 
knew that Gardner was causing his checks to be honored by bank drafts 
drawn to the Federal Reserve Bank, from which they were received in 
the course of business. He says that he was not familiar with the opera- 
tion of banks. He says that Gardner might have declined payment and 
let the checks be protested. 


The argument is almost frivolous. It might almost as well be said 
that one cannot be guilty of murder with a pistol unless he understands 
the physics of the explosion of the gunpowder in the cartridge. We 
have said enough to indicate what appellant was shown to have known. 
That he was not shown to have understood the precise processes by 
which he obtained the use of hundreds of thousands of dollars of the 
bank’s money without security and by the manipulation of checks upon 
nonexistent accounts, is not essential or important. By way of illustra- 
tion, when he cashed checks totaling $20,000 or $25,000 against a 
bank balance of, say, $500 and then met their presentment by deposit- 
ing checks also totaling $20,000 or $25,000 on another bank in which 
his balance was $1, and then met those checks by depositing others on 
the first bank, his knowledge of what was happening was enough, even 
if he did not understand the intricacies of bank clearances. 

This seems a convenient place in this opinion to discuss a proposi- 
tion urged vigorously by appellant generally in his brief and argument, 
although not presented as a separate point. In the course of his pre- 
sentence discussion, the trial judge said that he felt that there was no 
intent on the part of Gardner and appellant “eventually to take this 
money away from the bank” that “they both thought they would get to 
pay it back”; that the income tax “broke up” the contemplated loan 
from the insurance company, and that appellant at all times had suf- 
ficient assets to pay what he owed. Appellant construes these remarks 
as establishing that he had no criminal intent, and thus that the in- 
struction to the jury on intent was erroneous and without foundation. 
Of course, what the court was saying, as the entire text of its discus- 
sion shows, was that appellant had‘assets to meet his debts, that he and 
Gardner planned to cover their transactions with the proceeds of the 
contemplated loan, and that when the negotiations for the loan failed 
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the whole scheme collapsed, but that all this had nothing to do with the 
intent to misapply the funds of the bank. The slightest thought shows 
the correctness of the court’s position. Many embezzlers fully intend 
to return the money they take; if a horse wins a race, or the stock 
market goes up, or if next month’s expenses are not so heavy. More- 
over, the fact that a man has assets does not negative an intent to steal ; 
a rich man can be guilty of theft; the question is not what he has but 
what he takes and how he takes it. The trial judge stated to the jury 
the law of intent in this matter with extreme accuracy and clarity. The 
instruction was too long to repeat here, but in substance it drew a 
sharp line between a bona fide intent to meet a check with presently 
available funds and an intent to meet it with funds to be derived from 
an expected event or transaction. He emphasized that all the circum- 
stances must be considered in determining whether there was an intent 
to defraud. We find no error in his treatment of the subject. 

7. Appellant says that the trial court erred in denying his motion 
for a change of venue. He says that upon the voir dire at least half the 
hundred talismen disclaimed ability to give him and his co-defendant 
a fair trial, that this inability was the result of widespread unfavorable 
and extravagant publicity, largely concerning the prior trial, and that 
this prejudice impregnated the whole community. No charge is made 
respecting the individuals who composed the jury. This trial was in 
Richmond. It would take strong evidence to establish that in so large 
a city an impartial jury could not be found to try an offense com- 
mitted in Fredericksburg, a smaller city some fifty miles away. Change 
of venue lies largely in the discretion of the trial court. That this dis- 
cretion was not abused! in the present case is shown not alone by the 
satisfaction of the judge upon the voir dire examination, but also by 
the fact that this jury acquitted appellant’s co-defendant upon all 
counts. 

8. Appellant complains of some instructions given and of the denial 
of some prayers for instructions. Most of these related to points al- 
read'y herein discussed. We have examined the entire charge and also 
the requested instructions and find no error by the court in either re- 
spect. We are impressed by the care—indeed the persistent care—with 
which the trial judge instructed the jury in so complicated a matter. 

It follows from all the foregoing that the judgment must be, and it 
is, affirmed. 
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Bank Not Liable for “ Wrongfully”’ Paying Check 
After Stop-Payment Notice Was Received 





Cortillion Fabrics Corporation v. National Safety Bank & Trust Co. 
of New York, Supreme Court, 84 N. Y. Supp. (2d) 880 





An agreement exempting bank from liability for negligently pay- 
ing check in disregard of stop-payment order has been held to be valid 
and enforceable and the rule has been declared that where payment 
of a check has been made by the bank in disregard of a stop-order, 
no legal liability attaches to the bank “in the absence of evidence of 
willful disregard of the notice.” 

In the present case the complaint alleges that on or about August 
9, 1947, the plaintiff made, executed and delivered its check, drawn 
on defendant, payable to the order of cash in the sum of $1,000, to 
one Larry Knohl; that on August 11, 1947, plaintiff notified defendant 
to stop payment on said check; that defendant acknowledged receipt 
of the notice on said day, but thereafter, the deferidant “wrongfully 
and in violation of, and contrary to the stop-payment notice given 
the defendant, by the plaintiff as aforesaid, paid said check from 
plaintiff's moneys on deposit with it.” It was held that the word 
“wrongfully” does not ordinarily convey the impression that a “will- 
ful” act is intended to be charged. Under the terms of the agreement, 
therefore, defendant was exempted from liability. 


Appeal from Municipal Court, Borough of Manhattan, Fifth District; 
Joseph Raimo, Justice. 

Action by the Cortillion Fabrics Corporation against the National 
Safety Bank & Trust Company of New York to recover the amount of 
plaintiff’s check paid by defendant after its receipt of a stop-payment 
notice. From a judgment for plaintiff on an order granting its motion 
for summary judgment, the order granting such judgment, and an order 
denying defendant’s cross-motion for summary judgment and dismissal 
of the complaint, defendant appeals. 


NOTE~For similar decisions see B. L. J. Digest (Fifth Edition) §1475. 
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Judgment and order granting plaintiff's motion for summary judg- 
ment reversed and motion denied, and order denying defendant’s cross- 
motion reversed, motion granted, and complaint dismissed. 

October term, 1948, before PECORA, EDER, and HECHT, JJ. 

Katz & Spector, of New York City (Frederick Katz, David Samuel- 
sohn, and Isidore Sapir, all of New York City, of counsel) , for appellant. 

Theodore Carsons, of New York City, for respondent. 


EDER, J.—On September 25, 1946, the plaintiff opened an account 
with the defendant bank and at the same time entered into a written 
agreement with defendant with respect thereto, the pertinent provision 
of which is as follows: 


“3. The bank shall not be liable if for any reason, through inadver- 
tence, negligence or otherwise, it pays checks, notes or other instruments 
on which payment has been ‘stopped’ nor in case of premature payment 
for any reason, through inadvertence, negligence or otherwise, of ‘post- 
dated’ checks, notes or other instruments.” 


Such an agreement exempting the bank from liability has been held 
to be valid and enforceable and the rule has been declared that where 
payment of a check has been made by the bank in disregard of a stop- 
order, no legal liability attaches to the bank “in the absence of evidence 
of willful disregard of the notice.” Gaita v. Windsor Bank, 251 N. Y. 
152, 155, 167 N. E. 203, 204; Chase National Bank of City of New York 
v. Battat, 297 N. Y. 185, 190, 78 N. E. 2d 465, 466, 467; Pyramid Musical 
Corp. v. Floral Park Bank, 268 App. Div. 783, 48 N. Y. S. 2d 866, 867. 
In the Pyramid case the court said: 


“ ‘Willful’ means more than a voluntary act. It includes the idea of 
an act intentionally done with a wrongful purpose or with a design to 


injure another or one committed through mere wantonness or law- . 


lessness.” 


In the case at bar the complaint alleges that on or about August 9, 
1947, the plaintiff made, executed and delivered its check, drawn on de- 
fendant, payable to the order of cash in the sum of $1,000, to one Larry 
Knohl; that on August 11, 1947, plaintiff notified defendant to stop pay- 
ment on said check; that defendant acknowledged receipt of the notice 
on said day, but thereafter, the defendant “wrongfully and in violation 
of, and contrary to the stop-payment notice given the defendant, by the 
plaintiff as aforesaid, paid said check from plaintiff’s moneys on deposit 
with it.” 

This action was brought to recover said sum. 

The answer, after pleading certain denials, sets up two separate de- 
fenses for escape from liability, but only the first defense is deemed neces- 
sary for discussion in the determination of this appeal. It alleges the 
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aforementioned agreement of September 25, 1946, iain “3” of 
which is quoted verbatim, supra. 

Following the joinder of issue plaintiff moved under Rule 113, Rules 
Civil Practice, to strike out the answer and for summary judgment, al- 
leging that the agreement should be held not to relieve the defendant of 
liability, the premise adduced being that it would give defendant a blan- 
ket protection from all wrongful acts in that respect and would only 
encourage the commission of similar wrongful acts. 

The defendant, by cross-motion, moved for summary judgment under 
Rule 113 and Section 476, Civil Practice Act, for judgment dismissing 
the complaint on the merits, one of the grounds being that under the 
agreement of September 25, 1946, the defendant was relieved of all lia- 
bility and plaintiff had no meritorious cause of action. 

_ Plaintiff’s motion was granted and defendant’s cross-motion denied, 
and judgment was entered for plaintiff, and defendant appeals. 

I am of the opinion the court below erred and that plaintiff's motion 
should have been denied and defendant’s cross-motion granted, as under 
the ruling in the cases supra, the agreement exempting the bank from 
liability bars any recovery by plaintiff. 

The question which remains, and which prompts this opinion, is 
whether any triable issue is raised by the allegation in paragraph Seventh 
of the complaint that subsequent to defendant’s receipt of the stop- 
payment notice, the defendant “wrongfully,” and in violation of, and 
contrary to said notice, paid the check from plaintiff's moneys on de- 
posit with it. 

Under the cases, supra, if the payment was made by the defendant in 
“willful disregard of the notice,” the agreement does not absolve the de- 
fendant from liability. 

It becomes necessary, therefore, to construe the term “wrongfully” as 
alleged in the complaint. If it is synonymous with “willfully,” it is my 
view that a triable issue would then be presented as to whether or not 
the payment of the check was willful, and intentionally done with a 
wrongful purpose. Pyramid case, supra. 

“Wrongfully,” standing alone, does not ordinarily convey the impres- 
sion that a “willful” act is intended to be charged. Mensinger v. O’Hara, 
189 Ill. App. 48, 50. The complaint contains no specific averment, charg- 
ing, in terms, that the defendant’s act was willfully committed. As I read 
the complaint, the gravamen of the defendant’s shortcoming is not wrong- 
doing, but neglect, and “wrongfully,” as there thus used, may be regarded 
as synonymous for “negligently.” Wells v. Sibley, 56 Hun. 644, 9 
N. Y. S. 343, 345. 

Thus construed, the complaint charges the defendant’s act in paying 
the check, after the stop-payment notice was received, was an act of 
negligence, and under the terms of the agreement, quoted supra, the 
defendant was exempted from liability therefor. 
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The judgment and order granting plaintiff's motion for summary 
judgment should be reversed and the motion denied, and the order deny- 
ing defendant’s cross-motion for summary judgment should be reversed 
and the motion granted and the complaint dismissed, with $30 costs to 
the appellant, and with appropriate costs in the court below. 


Payee Could Not Recover from Drawee Bank on 
Theory of Conversion or Negligence 





Strickland Transportation Co. v. First State Bank of Memphis, 
Supreme Court of Texas, 214 S. W. Rep. (2d) 934 





Payee could not recover from drawee bank on theory of conver- 
sion or negligence where bank paid checks upon the unauthorized in- 
dorsement of payee’s commission agent. 


Commission agent of common carrier had authority to pick up 
freight to be transported by the carrier, to deliver freight transported 
by it and to accept checks of the customers made payable to carrier 
for freight charges, but did not have authority to indorse checks for 
carrier. This agent indorsed certain checks purportedly as represen- 
tative of the carrier, payee of the checks, and not personally. He 
then cashed the checks at drawee banks, but did not account for the 
proceeds. It was held that the payee, which obtained an assignment 
from the drawer, could not recover from the drawee bank on the 
theory of conversion or negligence. 


Action by the Strickland Transportation Company against the First 
State Bank of Memphis for conversion of six checks. Judgment for de- 
fendant was affirmed by the Court of Civil Appeals, 207 S. W. 2d 941, 
and plaintiff brings error. 

Both judgments affirmed. 

Rawlings, Sayers & Scurlock and Nelson Scurlock, all of Fort Worth, 
for petitioner. 

Hamilton & Deaver and John Deaver, all of Memphis, for respondent. 


BREWSTER, J.—Petitioner, Strickland Transportation Company, a 
corporation, operating a motor truck line, employed one John W. Akard 
as its commission agent in Memphis, Texas. His duties included pick- 
ing up and delivering freight transported by petitioner; he was authorized 
to accept checks of customers payable to petitioner for freight charges; 
but he was not authorized to indorse or cash these checks, only certain 
officers of the petitioner being so authorized. 

Akard served as petitioner’s employee for about four weeks in De- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) 582. 
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cember, 1945, and January, 1946. During that time he received for 
freight charges due petitioner from a customer, White Auto Store, six 
checks, totaling $1304.73, all drawn by White Auto Store on respondent, 
First State Bank of Memphis. He indorsed these checks and presented 
them to the respondent for payment. They were made payable and in- 
dorsed as follows: 


Date Amount Payee Indorsement 
12-4-1945  §$ 27.08 Strickland Transportation Stricklin Motor 
frate argeis 
John W. Akard 


12-17-1945 386.11 Strickland Transportation John W. Akard 
Stricklin frate 
Agan 

1-14-1946 $2.24 Strickland Transportation Co. John W. Akard 
Agent 

1-17-1946 64.81 Strickland Transportation Co. John Akard 
Agent 

1-19-1946 754.26 Strickland Transportation John Akard 
Agent 

1-23-1946 40.23 Strickland Transportation John Akard 
Agent 


Upon being presented with the checks, the bank paid their amounts 
to Akard, and charged them against the account of White Auto Store, 
which at all times had on deposit sufficient funds to pay the checks. 
Later the canceled checks were returned by the bank to White Auto 
Store. Akard appropriated to his own use the money so paid to him, 
and left for parts unknown. 

When petitioner learned of Akard’s misconduct it demanded that the 
bank pay it the amounts of the checks and offered to deliver the checks 
properly indorsed. It also got from White Auto Store an assignment of 
all of its rights and causes of action against the bank, arising out of the 
transactions set out above. After the bank refused to make the pay- 
ments demanded, petitioner filed this suit. 

It alleged that the bank was liable to it, as payee of the checks, for 
wrongful conversion of the checks when “it was apparent to the defend- 
ant (bank), its agents and officers, that the said Akard was not acting 
for and on behalf of the plaintiff and was obtaining the funds for his 
own use and benefit.” It also alleged that the bank was guilty of negli- 
gence in cashing the checks without petitioner’s indorsement. It fur- 
ther alleged that the payment of the checks upon an unauthorized in- 
dorsement was a breach of the bank’s duty to its depositor, White Auto 
Store, that the bank was without authority to charge the amounts paid 
to Akard against the account of such depositor, and that as assignee of 
White Auto Store, the petitioner was entitled to recover the amounts. 
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Respondent answered by special exceptions and a general denial and 
pleaded specially that the execution and delivery of the checks to Akard 
constituted payment of the indebtedness of White Auto Store to peti- 
tioner, and that the assignment made by White Auto Store to petitioner 
conveyed no rights, because White Auto Store had suffered no damage 
by the payment of the amounts of the checks by the bank to Akard and 
the charging of the amounts against the account of White Auto Store. 

The case was tried by the court without a jury and judgment was 
entered for the bank. No findings of fact or conclusions of law were 
filed or requested. The court of civil appeals affirmed the judgment of 
the trial court. 207 S. W. 2d 941. 

Petitioner’s first contention is that the bank is liable to it as payee 
of the checks on the theory of wrongful conversion. It concedes that 
under the decision in Fidelity & Deposit Co. v. Fort Worth Nat. Bank, 
Tex. Com. App., 65 S. W. 2d 276, the payee of a check ordinarily has no 
direct cause of action against the drawee for payment of the check upon 
a forged or unauthorized indorsement. While the theory of conversion 
is not discussed in the opinion in Fidelity & Deposit Co. v. Fort Worth 
Nat. Bank, supra, it is made evident from the opinion of the court of 
civil appeals in that case, 48 S. W. 2d 694, that recovery was sought on 
that theory, and the denial by this court of liability on the bank’s part 
can only be construed as a rejection of the conversion theory as a ground 
of liability. Furthermore the Commission of Appeals expressly refused 
to approve the earlier decisions of courts of civil appeals, allowing re- 
covery on the theory of conversion, in City Nat. Bank & Trust Co. v. 
Pyramid Asbestos & Roofing Co., Tex. Civ. App, 39 S. W. 2d 1101 and 
Pierce Petroleum Corporation v. Guaranty Bond State Bank, Tex. Civ. 
App. 22 S. W. 2d 520. See Fidelity & Deposit Co. v. Fort Worth Nat. 
Bank, supra, 65 S. W. 2d 276, at page 278. We must hold to that 
decision. 

Petitioner, however, would distinguish the present case on the theory 
that respondent knowingly and willfully paid the checks to an unauthor- 
ized person. In this connection, petitioner argues that as a matter of 
law, because of the forms of the indorsements on the checks, the bank 
knew that Akard was acting without authority. We cannot agree with 
that contention. We assume, without deciding, that if it had been estab- 
lished that the bank knowingly and willfully aided Akard in his wrong- 
ful disposition of the checks, the bank would be liable to petitioner. See 
American Surety Co. v. Fenner, 133 Tex. 37, 125 S. W. 2d 258. But the 
record does not establish as a matter of law that the bank had any such 
knowledge or intent. The evidence shows that Akard, in presenting the 
checks.for payment, was purporting to act in a representative capacity. 
For some purposes, he was in fact the agent of petitioner. While the 
form of the indorsements was such as might reasonably cause inquiry as 
to Akard’s authority, we do not think that the bank was necessarily in- 
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formed that he was acting without authority in cashing the checks. The 
bank, as drawee, could pay the amount of the checks to the agent of the 
payee without requiring an indorsement, if it chose to do so. 9 C.J.5., 
Banks and Banking, § 341, page 684. If Akard had been authorized to 
cash the checks, the bank would not be liable for paying the amounts 
of the checks to him, regardless of the defects in the form of the indorse- 
ments. By entering judgment against petitioner the trial court impliedly 
found that the bank was not acting in bad faith and that it did not have 
actual notice of Akard’s lack of authority to indorse and cash the checks, 
and we cannot say as a matter of law that the evidence does not support 
those implied findings. Mere negligence would not impose liability on 
the bank to the payee. See Quanah, A. & P. R. Co. v Wichita State 
Bank & Trust Co., 127 Tex. 407, 93 S. W. 2d 701, 106 A. L. R. 821; West 
v. First Baptist Church, 123 Tex. 388, 71 S. W. 2d 1090. 

Therefore we conclude that, under the record, the petitioner as payee 
of the checks has no direct cause of action against the bank. 

Petitioner also sues as the assignee of White Auto Store. This situa- 
tion avas not involved in Fidelity & Deposit Co. v. Fort Worth Nat. 
Bank, supra. The question on this aspect of the case is whether White 
Auto Store had any cause of action to assign; and to decide it we must 
determine whether the liability of White Auto Store to petitioner was 
discharged by the delivery of the checks to Akard and their subsequent 
payment by the bank to Akard. The question appears to be one of first 
impression in this state. Turning to the authorities and decisions in 
other jurisdictions, we find some hold unequivocally that the liability of 
White Auto Store was discharged, while others hold with equal emphasis 
that it was not. In that situation we must choose, and we have con- 
cluded that the better reasoned authorities hold that White Auto Store’s 
liability was dischaged when the checks were paid to Akard. 

It is admitted that the checks were good when given and were paid 
in full to Akard when presented. The only thing that kept petitioner 
from getting the proceeds was the infidelity of its own agent. So the 
question is: Must the harm wrought by that agent’s unfaithfulness fall 
on the one who selected him and sent him out to receive checks under an 
implied representation that he was worthy of that office or on one who 
was wholly innocent both of him and of his breach of trust? 

There is an excellent discussion of the proposition in McFadden v. 
Follrath, 114 Minn. 85, 130 N. W. 542, 544, 37 L. R.iA., N. S., 201. There 
the creditor instructed his agent to call on the debtor to collect the 
account. The agent had authority to receive payment either in cash or 
by check, but he had no authority to indorse and receive money on 
checks payable to the creditor. The debtor gave the agent a check 
covering the account and payable to the creditor. The agent indorsed 
the check and received its amount, in money, from drawee bank, which 
in turn charged debtor’s account with the amount and returned the 
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canceled check to the debtor. The agent did not account to his princi- 
pal, the creditor, whereupon the latter brought suit against the debtor 
on the account to pay which the check had been given. In affirming a 
trial court judgment for the defendant, the Supreme Court of Minne- 
sota said: 

“Whether a check is delivered to an agent or sent by mail, it usually 
comes into the hands of employees of the payee, who are not given the 
right, but are given the opportunity, by the payee, to indorse the checks 
and receive the money, provided the bank neglects its duty to see that 
payment is made to the payee or his order. If the check is improperly 
paid, because of the dishonesty of the agent that the payee intrusts with 
the check, and the negligence of the bank, there would seem to be no 
sufficient reason for placing the responsibility therefor on the drawer of 
the check. The drawer of the check parted with control over it in the 
usual course of business, and in this case in the exact manner the payee 
requested. If either the drawer or payee must suffer because of the dis- 
honesty of the agent, the one who designated him to receive the check 
and intrusted him with it should suffer, rather than the drawer, who had 
no voice in the selection of such agent, and who is in no way responsible 
for his acts.” 


In Morrison v. Chapman et al., 155 App. Div. 509, 140 N. Y. S. 700, 
702, wherein the facts were quite similar and the defaulting agent was 
named Cooper, the court says, “The real question therefore is who shall 
suffer by reason of Cooper’s rascality,” citing Burstein v. Sullivan, 134 
App. Div. 623, 119 N. Y. S. 317, which holds that, as between debtor and 
creditor, the transaction should be treated as a payment, precisely as 
though cash had been paid, “even though the agent forges an indorse- 
ment and steals the money.” If the agent “was authorized by plaintiffs 
to receive this check from the defendant, any misappropriation of its 
proceeds by him is at the risk of the party who set him in motion and 
put it in his power to perpetrate the wrong. Such party must suffer 
rather than the party who is in no wise accountable for, and has no 
control of the perpetration of the wrong.” Sage et al. v. Burton, 84 
Hun 267, 32 N. Y. S. 1122. And see discussion in Birkett v. Postal 
Telegraph-Cable Co., 107 App. Div. 94 N. Y. S. 918, affirmed in 186 
N. Y. 591, 79 N. E. 1101. 

The same conclusion was reached by the Supreme Court of Arkansas 
in Mills v. Hurley Hardware & Furniture Co., 129 Ark. 350, 196 S. W. 
121, wherein a check was mailed to the creditor and received by an 
agent who was authorized to receive and fill orders and to receive checks 
therefor but not to cash them. But the agent, one Gowens, cashed the 
check and appropriated the proceeds to his own use. Upon the debtor’s 
refusal later again to pay the account, to pay which the check had been 
drawn and mailed, the creditor filed suit. The court said: 


“But appellee could not be held responsible for the dereliction of the 
agent of appellant whom appellant had clothed with express authority 
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to receive checks. Notwithstanding Gowens had no authority to cash 
the checks which he was authorized to receive through the mail, he did 
have express authority to receive these checks. The check was sent to 
and received by the proper party. That ended appellee’s responsibility, 
and constituted payment by the appellee the moment the check was 
cashed. If Gowens, appellant’s agent, in violation of express authority, 
through misrepresentation and fraud, cashed the check, appellee was in 
no manner responsible for such dereliction.” 


Upon much the same reasoning the same holding was made by the 
Supreme Court of Alabama in Kansas City, M. & B. R. Co. v. Ivy Leaf 
Coal Co., 97 Ala. 705, 12 So. 395, and by Courts of Appeals of Missouri 
in Union House Furnishing Co. v. National Bank of Commerce, 53 
S. W. 2d 1067, and in Indemnity Mutual Marine Assur. Co. v. Powell & 
O’Rourke Grain Co., 216 Mo. App. 673, 271 S. W. 538. 

(A widely recognized authority, Mechem on Agency, 2d Ed., Vol. 1, 
sec. 953, p. 687, declares: “Of course, where the agent is authorized to 
receive the check, the fact that he afterwards wrongfully indorses it and 
obtains the money upon it, does not destroy the effect of the check as 
payment by the drawer.” 


“Where a check is delivered to the agent of the creditor and the 
agent wrongfully indorses and collects the check, the original indebted- 
ness is extinguished. The situation is the same as if the amount had 
been paid to the agent in cash and stolen by him.” Brady on the Law 
of Bank Checks, 2d Ed., p. 24, citing the New York and Missouri 
cases, supra. 


It would serve no good purpose to attempt any argument with those 
respectable authorities which reach the opposite conclusion. We think 
those authorities which we have cited and discussed announce a sounder 
and more equitable rule, so we follow them. 

The unfortunate position in which petitioner finds itself is not due to 
any act or omission of White Auto Store but arises solely from the un- 
faithfulness of petitioner’s own agent. Under those circumstances it 
would not be just to say that White Auto Store must pay its debt again, 
either on the theory that it has recourse against the bank or on the 
theory that petitioner may have no effective remedy against the bank. 
It should not have to suffer the annoyance and expense of litigation 
merely because petitioner’s agent proved untrustworthy; those burdens 
justly belong to petitioner. We think White Auto Store’s liability was 
discharged by its delivery of the checks to Akard and their subsequent 
payment by the bank to Akard, and that, therefore, White Auto Store 
had no cause of action against the bank to assign to petitioner. And 
we so hold. 

Both judgments below are affirmed. 


HART, Justice (dissenting) . 
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While agreeing that under our decisions the petitioner has no direct 
cause of action against the bank, I dissent from the majority’s holding 
that the petitioner cannot recover from the bank as assignee of the de- 
positor, White Auto Store. 

The cause of action which White Auto Store undertook to assign to 
petitioner consisted of the rights of White ‘Auto Store, as a depositor in 
the respondent bank and as the drawer of the checks, to recover against 
the bank for wrongfully paying the checks to Akard, who had no au- 
thority to indorse or to cash them. Undoubtedly the drawee bank owed 
a contractual duty to its depositor to pay the amount of the checks 
drawn by the depositor only to the payee or the payee’s authorized 
agent or transferee. The drawee bank cannot lawfully charge the de- 
positor’s account where checks are paid on unauthorized indorsements 
in the absence of some ground of estoppel or negligence on the part of 
the drawer, and if it does so, the depositor has a cause of action against 
the bank for the amounts so wrongfully charged against his account. 
The settled rule is stated in 7 American Jurisprudence, 427, “Banks,” 
Section 590, as follows: 


“As between the drawer of a check and the bank upon which it is 
drawn, the latter is bound at its peril to determine the genuineness of 
the indorsements upon which it is paid; it cannot, if the drawer is free 
from negligence or conduct warranting his estoppel, charge against the 
drawer’s account a check payable to a named payee or his order and 
paid upon a forged indorsement. . . .” 


In Joseph Milling Co. v. First Bank of Joseph, 109 Or. 1, 216 P. 560, 
565, 29 A. L. R. 358, 367, the court says: 


“The relation between banker and depositor is one of debtor and 
creditor; and the implied agreement between them is that the banker 
will pay only in conformity with the orders of the depositor. The obli- 
gation of the bank is not merely to use reasonable care to pay in accord- 
ance with the order of the depositor, but the undertaking of the bank is, 
stated broadly, absolute. A bank must pay a check only to the payee 
named, or to his order. The obligation of the bank is to pay a check 
only upon a genuine indorsement. The drawer is not presumed to know 
the signature of the payee; but the bank must at its peril determine the 
identity of the payee and the genuineness of his signature.” 


In accord are Guaranty State Bank & Trust Co. v. Lively, 108 Tex. 
393, 194 S. W. 937, L. R. A. 1917E, 673; Liberty State Bank v. Guard- 
ian Savings & Loan Ass’n, 127 Tex. 311, 94 S. W. 2d 133; 5 Michie, 
Banks and Banking, Section 277a; 6 Texas Jurisprudence, 308; 9 C. J. S., 
Banks and Banking, § 356, page 734; Britton, Bills and Notes, Section 
142. 

The majority opinion decides, however, that although White Auto 
Store would ordinarily have a cause of action against the bank for 
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wrongfully paying the checks on unauthorized indorsements, it had no 
such cause of action in the present case because it had suffered no dam- 
age. In this connection, it is said that White Auto Store received a 
benefit equal to the amount charged against its account at the bank, 
because its liability in these amounts to the petitioner for freight charges 
was discharged by the delivery of the checks to Akard and the subse- 
quent payment of the amounts of the checks to him. In other words, 
it is contended that the claims of petitioner against White Auto Store 
have been paid and therefore that White ‘Auto Store suffered no loss by 
reason of the payment of the checks upon the unauthorized indorse- 
ments. 

It is true that if the depositor, White Auto Store, had received in any 
manner or form the benefit of the payments made to Akard, it could not 
recover damages against the bank on account of such payments. Dy- 
cus v. Commonwealth Nat. Bank, Tex. Civ. App., 148 S. W. 1127; Shaw 
v. First State Bank, Tex. Com. App., 231 S. W. 325; 6 Zollmann, Banks 
and Banking, Perm. Ed., § 4295. I do not believe, however, that White 
Auto Store received any such benefit, because in my opinion its liability 
to petitioner for freight charges was not paid by the delivery and cash- 
ing of the checks. 

The mere delivery of the checks to Akard, who was authorized only 
to receive custody of them and who was not authorized to indorse or 
cash them, did not constitute payment. The delivery of a check and its 
receipt by either the creditor or his agent is not a payment of a debt in 
the absence of an express agreement to this effect. Middlekauff v. State 
Banking Board, 111 Tex. 561, 242 S. W. 442. See 32 Texas Jurispru- 
dence, 658, “Payment,” Sec. 19; 40 American Jurisprudence, 763, “Pay- 
ment,” Sec. 72. The presumption is that the checks were accepted as 
payment only on the condition that the amounts of such checks were to 
be paid to petitioner or its duly authorized agent or transferee. No evi- 
dence in this case rebuts this presumption. The stipulation of the par- 
ties that in his “capacity as commission agent J. W. Akard was author- 
ized to accept checks of the customers payable to Strickland Transpor- 
tation Company for freight charges,” and the testimony of petitioner’s 
auditor that the checks “were given in payment of freight charges and 
C.0O.D. charges” indicates merely the purpose for which the checks 
were delivered, and does not constitute proof that there was an agree- 
ment that the delivery of the checks would constitute an unconditional 
discharge or payment of White Auto Store’s liability to petitioner. It 
therefore follows that the mere delivery of the checks, made payable to 
Strickland Transportation Company, to Akard, who was authorized to 
receive custody of them, did not constitute payment. 


In the present case, however, the facts further show that Akard pro- 
ceeded to indorse the checks and actually received the money from the 
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respondent bank on which the checks were drawn. The evidence in the 
present case is undisputed that Akard had authority only to receive 
checks payable to petitioner and to forward them to petitioner for in- 
dorsement by petitioner’s duly authorized officers. The authority to 
indorse and cash the checks would not be implied from Akard’s author- 
ity to receive them as petitioner’s agent. In 2 American Jurisprudence, 
141, “Agency,” Section 177, the law is stated as follows: 


“An authority in an agent to make or indorse negotiable instruments 
will not be lightly inferred or implied; such authority will only be im- 
plied if the execution or indorsement is usually incident, or manifestly 
and reasonably necessary, to the performance of the acts which the 
agent is authorized to perform. If the agent can perform the duties of 
his agency without the exercise of such authority, it will not be implied. 
Mere possession of an instrument drawn to the principal’s order, though 
rightful, imports no authority to indorse and transfer it. Nor does 
authority to receive an instrument payable to the order of the principal 
imply authority in the agent to indorse it in the name of the prin- 
cipal. ...” 


See also Restatement, Agency, page 169, Section 72; Daniel, Nego- 
tiable Instruments, pages 393, 395, Sections 323, 324. 

The action of Akard in indorsing and cashing the checks was there- 
fore clearly beyond his authority, either express or implied. In taking 
these actions, Akard was acting for his own benefit and not for the bene- 
fit of the petitioner, Strickland Transportation Company. The receipt 
of the money from the bank by Akard, therefore, cannot properly be 
held to be a payment to or for the benefit of the petitioner, Strickland 
Transportation Company, and cannot properly be held to be a dis- 
charge of its claim against White Auto Store. The holding of the ma- 
jority that the debt was thereby paid in my opinion violates the basic 
principle of the law of agency that a principal can be bound only by 
the acts of an agent which are within the agent’s authority, either real or 
apparent. 

It is true that the petitioner in this case placed Akard in the position 
where White Auto Store was authorized to deliver checks to him, pay- 
able to petitioner’s order, and that Akard’s possession of the checks was 
authorized. It does not follow from this, however, that petitioner must 
suffer for unauthorized acts of Akard in handling the checks. Section 
177, Restatement, Agency, reads as follows: 


“A disclosed or partially disclosed principal who entrusts an agent 
with the possession of a negotiable instrument not payable to bearer or 
endorsed to the agent is not thereby subject to the loss of his interests 
therein by the collection of the claim or the transfer of the document 
by the agent.” 


In commenting on this statement, the same authority says: 
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“The possession of a document, unless it is endorsed in blank or un- 
less it is a negotiable instrument payable to bearer, does not create in a 
holder who is not an endorsee apparent authority to transfer it or to 
collect a claim which it represents. Furthermore, the fact that the 
possessor is authorized to do something with reference to the document, 
such as the collection of interest upon a promissory note, does not give 
him power to deal with the instrument in an unauthorized manner. This 
is true even though the agent who has possession is the one who con- 
ducted the original transaction for the principal.” 


Since the proceeds of the checks were never paid to petitioner or any 
agent authorized to receive such proceeds, White Auto Store’s obligation 
was not paid, and it still remained under the obligation to pay petitioner, 
with the right as depositor to pursue its remedy against the drawee 
bank for the wrongful payment of the checks. In a similar situation 
the Court of Appeals of New York said, in Thomson v. Bank of British 
North America, 82 N. Y. 1, 8: 


“The case then presents the simple question whether a party paying 
his own debt by a check to the order of his creditor, or of a party nom- 
inated by his creditor, can be called upon to pay it again, in case the 
creditor loses or is defrauded of the check, and it is paid to the finder or 
fraudulent holder, on a forged indorsement. We think this question 
should be answered in the affirmative, unless in some very special case, 
if such a case can be supposed, where the check was taken in absolute 
payment and extinguishment of the debt. What the rights of the par- 
ties might be in such a case it is not necessary to determine.” 


In Shepard & Morse Lumber Co. v. Eldrige, 171 Mass. 516, 51 N. E. 
9, 41 L. R. A. 617, 68 Am. St. Rep. 446, the facts show that the debtor 
sent checks to the creditor by mail for the purpose of paying debts in- 
curred in the regular course of business. One of the creditor’s clerks, 
who lawfully had possession of the checks but who was not authorized 
to indorse them, took the checks and indorsed the creditor’s name 
thereon and obtained payment. The creditor thereafter sued the debtor 
on the debt, and it was claimed that the debt was discharged, and fur- 
ther that if anyone should suffer by reason of the unauthorized indorse- 
ment and cashing of the checks, it should be the creditor rather than 
the debtor. In response to these contentions, the Supreme Judicial 
Court of Massachusetts said (51 N. E. at pages 14, 15): 

“We are of opinion that the holder of an unindorsed check, payable 
to his own order, is under no legal obligation to the drawer to exercise 
care as to how the check shall be kept, or to whom he shall commit its 
custody, or to see to it that the check shall not be put in circulation by 
the forgery of his indorsement, so long as he acts honestly, without col- 
lusion. Such a holder is not deprived of his remedy against the drawer 
by merely negligently instrusting such a check to a clerk who, due care 
would have told him, was dishonest, and thus giving the clerk an oppor- 
tunity to commit crime. He has the right to assume that his clerk will 
not commit a crime, and to rest upon the presumption that he has not 
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stolen or forged, and will not do so; and he is under no legal obligation 
either to the drawer of the check or to the public to see to it that the 
check is not put in circulation with a forged indorsement. .. . 

“While the drawer has done his duty, and it is through no fault of 
his that the payee does not get his money if the check is stolen from him 
and collected upon a forged indorsement, that does not furnish a suffi- 
cient reason why the loss should remain upon the payee, rather than the 
drawer. The check was received in payment and the debt extinguished 
only in consideration of the drawer’s obligation as drawer, and of the 
payee’s rights as holder, which included the right of recourse to the 
drawer if, upon proper indorsement and due demand, the check should 
not be paid by the drawee. Although there are intimations in support 
of the theory that cases like the present are instances in which, as to 
two innocent parties, losses are to be left where they fall, we think the 
rights of the present parties must be worked out by considering the 
usual rights of the drawer and drawee of a check given in a commercial 
transaction. See Thomson v. Bank [of British North America], 82 N. Y. 
1, 8; Morse, Banks, § 395. 

“The fact that the defendant had been in the habit of buying goods 
of the plaintiff for 10 years, and of making payment by checks, imposed 
no liability upon the plaintiff as to the methods in which its own business 
should be conducted, or as to what clerks it should employ. So far as 
these checks are concerned, its obligations to the defendant were merely 
those defined by the law of negotiable paper, and did not include the 
duty of taking care that the checks should not be stolen or its indorse- 
ment forged.” 


A similar situation was before the Supreme Court of Mississippi in 
Hart v. Moore, 171 Miss. 838, 158 No. 490. In that case the debtor 
delivered a check to the creditor’s agent, who was authorized to receive 
the check but not to endorse the name of the creditor thereon or to 
receive payment. The agent nevertheless indorsed the check and re- 
ceived payment, and suit thereafter was brought by the creditor against 
the debtor, who defended on the ground that the delivery and payment 
of the check under the circumstances discharged the debt. In discussing 
this defense, the Supreme Court of Mississippi first pointed out that the 
bank remained liable to the drawer of the check for paying it upon an 
unauthorized indorsement (158 So. at page 495) : 


“Under the doctrine of these cases, the liability of the appellant bank 


to make good any loss sustained by the maker of the check on account of 
the payment thereof by the bank on a forged indorsement of the payee 
is apparent, and it only remains to consider the primary liability, if any, 
of the maker of the check to the payee thereof.” 


Having decided that the bank remained liable to the maker of the 
check, the Court further held that the original debtor continued to be 
liable to the creditor, saying (158 So. at page 496) : 

“As said in Federal Land Bank v. Collins, 156 Miss. 893, 127 So. 570, 


573, 69 A. L. R. 1068, the payment of the check on the forged indorse- 
ment of the payee ‘did not diminish the funds of the drawer in the 
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bank, or put money in the pocket of the person entitled to the payment. 
The state of the account was the same after the pretended payment as 
it was before.’ The appellee has not been paid the balance due him, and 
in legal contemplation the appellant Hart still holds this balance as a 
trust fund and is liable to account to the appellee therefor.” 


The converse of the same situation was presented in M. Feitel House 
wrecking Co. v. Citizens’ Bank & Trust Co., 159 La. 752, 106 So. 292. 
In that case the creditor sued the drawee bank, which had cashed the 
check drawn by the debtor on the unauthorized indorsement of the 
creditor’s employee. The Court held that, since there had been no ac- 
ceptance by the drawee bank, the creditor could not recover directly 
against the bank, giving as its reason the fact that the creditor retained 
his cause of action against the debtor (106 So. at page 295): 


“It follows from what we have said that plaintiff’s action, if the 
allegations of his petition be true, is not against either bank for the 
amount of the check, but, as the check has never in reality been paid, its 
action for such amount is against the drawer, just as it would have been 
had the bank, on a proper indorsement, when the check was first pre- 
sented, refused to pay it.” 


The same holding was made in Miller v. Northern Bank, 239 Wis. 12, 
300 N. W. 758, 137 A. L. R. 870. In holding that the bank was not 
liable to the payee directly, the Court said (239 Wis. 12, 300 N. W. 758, 
760, 137 A. L. R. 870, at page 873) : 


“The result below came about because it was thought that a cause 
of action was stated against appellant ‘in conversion or for money had 
and received.’ But no property right of the payee was appropriated by 
the drawee when it mistakenly paid the money to one using the unau- 
thorized or forged indorsement. The drawer’s account remained intact 
in the bank and the respondent’s cause of action against her brokers 
who were the drawers of the check was in no way interfered with.” 


See also 6 Zollmann, Banks and Banking, Perm. Ed., § 3757, page 
iGi: 
“The right of action by the payee is against the drawer, not the 


drawee, just as if the bank on proper indorsement had dishonored the 
check.” 


Since the debtor’s obligation is not discharged where his check is not 
paid to the creditor or an authorized agent, the debtor of course retains 
his right of action against the drawee bank for wrongfully charging the 
debtor’s account with the amount of the check. In Economy Auto Sup- 
ply Co. v. Fidelity Union Trust Co., 105 N. J. L. 206, 144 A. 30, the 
debtor sent checks to its creditor, made payable to the creditor, and 
the checks were received and indorsed and cashed without authority by 
the president of the creditor company. The debtor thereupon sued the 
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bank for wrongfully charging its account with the amount of the checks 
which had so been paid on unauthorized indorsements by the creditor’s 
president. In holding that the debtor was entitled to recover against 
the drawee bank, the Court said (144 A. at page 31): 

“The legal relation of the bank to its depositor is that it will pay out 
of the latter’s funds in its hands either to the depositor in person or to 
his order. Harter v. Mechanics’ [Nat.] Bank, 63 N. J. L. 578, 44 A. 
715, 76 Am. St. Rep. 224. The checks in the present case were drawn to 
the order of the Cox Corporation, but as we have seen were never in- 
dorsed by it. When, therefore, they were paid by the trust company 
they were paid without the authority of the depositor, and the learned 
trial judge rightly directed a verdict in favor of the plaintiff.” 


If the debtor retains a cause of action against the bank for wrong- 
fully charging his account with the amount of checks paid on unauthor- 
ized indorsements, then it follows that the debtor may for a valuable 
consideration assign his cause of action against the bank to his creditor, 
who may then recover against the bank as such assignee. The creditor, 
who had an assignment from his debtor of his rights against the bank, 
was held entitled to recover from the bank in Adler v. Broadway Bank, 
30 Misc. 382, 62 N. Y. S. 402. A similar situation was involved in the 
case of Wormhoudt Lumber Co. v. Union Bank & Trust Co., 231 Iowa 
928, 2 N. W. 2d 267. In that case the debtor was obligated to a lum- 
ber company and a contractor jointly for work done and material fur- 
nished in the construction of a building. In accordance with the agree- 
ment made with his creditors, the owner delivered to the contractor a 
check made payable jointly to the lumber company and the contractor. 
The contractor without authority indorsed the name of the lumber com- 
pany as well as his own name upon the checks and appropriated all of 
the proceeds to his own use. The lumber company then obtained from 
the owner as assignment of its rights against the bank upon whom the 
checks had been drawn, and suit was brought by the lumber company 
as such assignee. The Court held that the lumber company as assignee 
was entitled to recover against the bank, in the absence of a showing 
that the contractor had either real or apparent authority to indorse the 
name of the lumber company upon the checks. 


See also Britton, Bills and Notes, Sec. 146, page 684, where the 
author says: 


“Tf, in addition to the drawing and delivery of the bill or check, there 
are other facts which make out an assignment, and an indorsement on 
such bill is forged, the drawee making payment thereunder, the holder, 
whose indorsement was forged, would have a direct right against the 


drawee, but not because of the drawee’s act of attempted payment, but 
because the holder was an assignee.” 


The foregoing authorities in my opinion correctly state the law 
applicable in the present case. The payee of the check has no direct 
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cause of action against the bank, there being no privity of contract be- 
tween them, but he retains his right against the drawer, who in turn 
has his right against the bank. If the drawer assigns his right against 
the bank to the payee, then the payee may sue the bank and recover 
against it as the drawer’s assignee. 

The authorities cited in the majority opinion do not sustain a denial 
of recovery against the bank in this case. In some of the cases cited it 
appears that the payees’ agents had authority to indorse and cash the 
checks. For example, in Indemnity Mutual Marine Assur. Co. v. Powell & 
O’Rourke Grain Co., 216 Mo. App. 673, 271 S. W. 538, the Court con- 
cluded that the agent who indorsed the checks had authority to do so 
and therefore held that the debt was discharged when the checks were 
paid on his indorsement. See 271 S. W. at page 539: 


“In support of said contention it is urged that upon the undisputed 
evidence in this case Decker has no authority, expressed or implied, to in- 
dorse and cash the checks in question. We cannot subscribe to this con- 
tention. The evidence discloses that the plaintiff appointed Decker its 
agent for the transaction of all its business of insurance in this state. He 
was in fact plaintiff’s general manager in sole charge of its said business, 
and the only one whom the public knew. Under the provisions of sec- 
tion 6315, R. S. Mo. 1919, the plaintiff was compelled to transact its in- 
surance business in this state only through Decker, its lawfully con- 
stituted and licensed resident agent. 

“In view of the authority conferred upon him by his said appoint- 
ment, and by said section, Decker was a general agent of the plaintiff, 
and all his actions done in the scope of the business intrusted to him are 
binding on the plaintiff.” 


The Court went on to say that even in the absence of authority to 
indorse the checks, the payment of the checks to the agent constitutes a 
discharge of the debt. This part of the Court’s opinion is unnecessary 
to the conclusion it reached and therefore, in my opinion, is not persua- 
sive. ; 0 9 Rear TR 

The same comment can be made upon the decision of the New York 
Appellate Division in Burstein v. Sullivan, 134 App. Div. 623, 119 N. Y. 
S. 317. There the opinion disclosed that the check was delivered to the 
creditor’s general manager, who indorsed the check with a rubber stamp 
furnished him by the creditor. While the Court says that the manager 
had no express authority to indorse checks, it is evident that the Court 
thought that he had apparent authority to do so. On this point the 
Court said ( 119 N. Y. S. at page 319): 


“While we do not decide the point, it may at least be suggested that 
the plaintiffs’ right to recover, even from the bank, is by no means plain. 
Melle was not a mere bookkeeper, or clerk, or agent to collect. He was 
a general manager, having the sole charge of the business, and the only 
one whom the public knew. He made the indorsement on the check by 
using a stamp furnished him by the plaintiffs, for the purpose, at least, 
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of signing the firm name to certain papers. I think that any bank, know- 
ing that he was in fact the plaintiffs’ manager, having sole charge of 
their business, conducted in the method disclosed, would have cashed 
this check upon the indorsement as made without inquiring further into 
his authority.” 


In distinguishing earlier cases, the Court says (119 N. Y. S. at 
page 318): 
“In respect to the first two cases cited, it is sufficient to say that in 


neither was the agent who made the indorsement on the check a gen- 
eral manager, having the sole charge of the business; . . .” 


Likewise the holdings in Sage v. Burton, 84 Hun 267, 32 N. Y. S. 
1122 and Morrison v. Chapman, 155 App. Div. 509, 140 N. Y. S. 700, 
can be explained on the basis that the agents involved had general au- 
thority, rather than limited authority as here. In the first case [84 Hun 
267, 32 N. Y. S. 1123], the Court affirmed a judgment against the credi- 
tor based on a jury finding showing “general and sweeping authority” in 
the agent. In the second case, the agent was the manager of the credi- 
tor’s office and the Court said (140 N. Y. S. at page 702): 


“As to the general authority of Cooper to receive money from cus- 
tomers, either in check or cash, for transmission to defendants, cannot 
be seriously disputed. He was put in open management of the branch 
office, orders given through him were habitually executed by defendants, 
and payments made to him were habitually received and credited by 
defendants. So far as concerns the business transacted through his 
office, he was held out to the world as the accredited agent and repre- 
sentative of the defendants. The plaintiff was fully justified, therefore, 
in paying his indebtedness to defendants by means of a payment to 
Cooper. Schultheis v. Caughey, 146 App. Div. 102, 130 N. Y. S. 373; 
Fuller v. Municipal Telegraph & Stock Co., 117 App. Div. 352, 102 
N. Y.S. 154, affirmed, 192 N. Y. 546, 84 N. E. 1113. In taking plaintiff’s 
checks Cooper was therefore acting within the apparent scope of his 
authority, and it is immaterial what secret instructions to the contrary, 
not known to plaintiff, he may have had. Newman v. Lee, 87 App. Div. 
116, 84 N. Y. S. 106.” 


These decisions can be sustained on the basis of the rule applicable to 
general agents, as set out in Restatement, Agency, p. 395, Sec. 161, as 
follows: 


“A general agent for a disclosed or partially disclosed principal sub- 
jects his principal to liability for acts done on his account which usually 
accompany or are incidental to transactions which he is authorized to 
conduct if, although they are forbidden by the principal, the other party 
reasonably believes that the agent is authorized to do them and has no 
notice that the agent is not so authorized.” 


The ground of the decision in Kansas City, M. & B. R. Co. v. Ivy 
Leaf Coal Co., 97 Ala. 705, 12 So. 395, at page 397, is made evident by 
the following portions of the Court’s opinion: 
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“The present case presents no question of a forged indorsement. All 
the testimony shows that Stephenson had authority to indorse the check, 
and to indorse it in the name of Jacobs, the agent. When he took a fur- 
ther step, and demanded and received the money check called for, from 
the bank drawn on, he simply transcended his authority; but the ‘Ala- 
bama National Bank had no knowledge or notice of the limit on Ste- 
phenson’s authority to indorse. There is nothing in what we have said 
that in the least antagonizes the doctrine that the mere giving of a 
check does not per se extinguish the debt it is intended to pay. [First 
Nat. Bank of Washington] v. Whitman, 94 U. S. 343 [24 L. Ed 229]; 
[National Commercial] Bank v. Miller [& Co.], 77 Ala. 168 [54 Am. 
Rep. 50]. In this case there was not only a check given, but that check 
was collected by the person authorized to indorse it.” 


As contrasted with the situations in the cases just cited, in the pres- 
ent case the agent had only a limited authority. He was not shown to 
be authorized to receive cash; he was only authorized to receive checks 
made payable to his principal and he was not authorized to indorse or 
cash them. There is no question of apparent or implied authority as 
there was in those cases. 

The case of Birkett v. Postal Telegraph-Cable Co., 107 App. Div. 
115, 94 N. Y. S. 918, affirmed, 186 N. Y. 591, 79 N. E. 1101, obviously 
is not in point because it involves the situation where the agent received 
cash for his principal, and the Court said (94 N. Y. S. at page 919): 


“He was acting within the scope of his agency in receiving the money 
for the benefit of the defendant.” 


The foregoing cases also are not persuasive authority here for the 
further reason that the courts were influenced in at least some of the 
cases by the fact that under the law of their jurisdictions apparently the 
payee had a direct right of recovery against the bank. For example, in 
Morrison v. Chapman, supra, the Court said (140 N. Y. S. at page 704) : 

“On the other hand, defendants apparently have a good cause of ac- 
tion over against the trust companies who accepted the checks and paid 
the amounts over to Cooper. Burstein v. People’s Trust Co., 143 App. 


Div. 165, 127 N. Y. S. 1092. We are therefore unable to discern any 
principle upon which the judgment appealed from can be affirmed.” 


This is further made evident in the case of McFadden v. Follrath, 
114 Minn. 85, 130 N. W. 542, 37 L. R. A., N. S., 201. There the Court 
held that the creditor could not recover against the debtor, because the 
creditor, as payee of the check, had a direct cause of action against the 
bank which had paid the check on an unauthorized indorsement of the 
creditor’s agent, by the name of Good. The holding of the Court on this 
point is stated as follows (130 N. W. at page 543): 


“Authority given an agent to collect accounts does not, by implica- 
tion, give such agent authority to indorse and present for payment 





268 THE BANKING LAW JOURNAL 


checks received by him payable to his principal’s order. In this case, 
Good had no authority, express or implied, to indorse plaintiff’s name 
and cash the check he received from the defendant. The bank on which 
the check was drawn was bound to pay it to the payee therein named 
or his order. When the check was presented, therefore, indorsed ‘by 
Henry J. Good, Agent,’ the bank was bound to determine, at its peril, 
that he had authority, as agent, to make such indorsement and receive 
payment on the check. Ermentrout v. Girard Fire & Marine Ins. Co., 
63 Minn. 305, 65 N. W. 635, 30 L. R. A. 346, 56 Am. St. Rep. 481. Un- 
der the facts appearing in this case, the bank, without authority, ac- 
cepted and paid to Good the check given by defendant. When it so paid 
such check, and charged the sum so paid to the account of the defendant, 
such charge being acquiesced in by the defendant, a right of action against 
the bank accrued in favor of the plaintiff, in the absence of any act or 
omission on his part which would excuse such payment by the bank, or 
deprive him of such right of action. 

“ .. it is the settled rule in this state that, under the circumstances 
of this case, an unauthorized payment and subsequent charge to the 
account of the drawer is a sufficient basis for a liability of the bank to 


the payee.” 


The decision in Union House Furnishing Co. v. National Bank of 
Commerce, Mo. App., 53 S. W. 2d 1067, is based on the same reasoning. 
There the Court held that the insured as depositor could not recover 
against the bank for charging his account with the amount of his checks 
given for premiums which were cashed on unauthorized indorsements of 
the insurance company’s agent, on the ground that the insured’s pre- 
miums had been paid by the delivery and cashing of the checks. The 
Court points out that under the decision of Graham v. United States 
Savings Institution, 46 Mo. 186, the insurance company as payee of the 
checks had a cause of action against the bank directly for the wrongful 
payment of the checks. 

This basis for holding that the debtor’s obligation is discharged by 
the delivery and cashing of the checks is not present in this case, be- 
cause the law of Texas has been settled in the case cited in the majority 
opinion that the creditor-payee has no direct cause of action against the 
bank for payment of the checks on the unauthorized indorsements. If 
he had such cause of action, as the law of Missouri and Minnesota, for 
example, gives him, then it would seem logical to say that the creditor- 
payee’s right against the bank supplants the right against the original 
debtor and that the debtor is thereby discharged. But the basis for this 
holding disappears when the law is settled that the payee-creditor has 
no direct right against the bank. 

In Mills v. Hurley Hardware & Furniture Co., 129 Ark. 350, 196 
S. W. 121, the decision denying the creditor’s right to recover against the 
debtor can be sustained on the ground that the agent was a superintend- 
ent in general charge of the creditor’s plant and therefore had apparent 
although not express authority to indorse and cash the check, and also 
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on the ground that the Court apparently thought that the creditor- 
payee should proceed against the bank. On the latter point the Court 
said (196 S. W. at page 122): 

“As to whether Gowens had authority to present and cash the check 
and appropriate the funds to his own use were matters wholly between 
appellant and his agent, Gowens, the First National Bank at Batesville, 
and the local bank at Warren on which the check was drawn.” 

To summarize, I believe that none of the cases cited in the majority 


opinion and the texts referred to therein are convincing authority to sus- 
tain the denial of the payee-creditor’s right to recover against the bank 
in this case as assignee of the depositor-debtor. 


I have not overlooked the argument contained in the majority opin- 
ion to the effect that as between the creditor and the debtor, the credi- 
tor should suffer for the wrongdoings of his own agent. The reasoning 
of the majority appears to be that the harm wrought by Akard’s un- 
faithfulness should “fall on the one who selected him and sent him out 
to receive checks under an implied representation that he was worthy 
of that office.” I do not understand that the majority mean to say that 
there was any apparent or implied authority in Akard to indorse and 
cash the checks; certainly there is nothing in the record which would 
sustain such a holding. The only express or implied representation made 
by petitioner was that Akard was authorized to take custody of checks 
made payable to petitioner. It may be assumed that petitioner thought 
that Akard would be faithful to his trust, but in fact and in law peti- 
tioner undertook no responsibility for Akard’s unauthorized acts. It is, 
I believe, an unsound proposition that a principal who appoints an 
agent acts under the hazard of being submited to liability to a third 
party for unauthorized acts of the agent, on the ground that the princi- 
pal, and not the third party, was responsible for the agent’s appoint- 
ment. This completely eliminates the necessity of proving that the 
agent acted within the scope of his authority, which as I understand it 
has uniformly been held to be essential to establish responsibility on the 
part of the principal. 

Furthermore, the real beneficiary of the majority’s decision is not 
the debtor, but the bank, which escapes all liability. The ultimate re- 
sult of a holding that Akard’s receipt of the money from the bank did 
not discharge the debt would not be that White Auto Store would have 
to pay the amount of its debt twice. It would only have to pay once, 
because it could recover from the bank what the bank had wrongfully 
paid out on unauthorized indorsements, or, as in this case, it could as- 
sign its cause of action against the bank to the creditor and let the 
creditor recover against the bank as assignee. The burden which might 
be placed on the depositor of asserting its cause of action against the 
bank would in the great majority of cases be only very slight; it is only 
the same burden which a depositor would have in any other case where 
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the bank wrongfully charges a depositor’s account; and doubtless in 
the great majority of cases there would not be any expense or litigation 
at all, if the rule is settled that the bank is liable. On the other hand, 
under the majority opinion, the bank, which under established rules of 
law has violated its duty to its depositor, is permitted to escape all lia- 
bility, while the creditor-payee, who has been guilty of no legal wrong, 
is made to suffer. 

In my opinion, the judgments below should be reversed and judg- 
ment should be rendered for petitioner. 


SMEDLEY, TAYLOR and GARWOOD, JJ., join in this dissent. 


GARWOOD, J. (dissenting) —While not presuming to fortify Jus- 
tice Hart’s dissent, which is quite sufficient of itself, the fact that we 
seem free to choose between two conflicting lines of authority from other 
states may permit these few observations of my own of a semi-practical 
or business order. 

I think the majority decision, while actually in favor of the particular 
bank here involved, may do harm to the banking business generally, in 
that it deprives banks of a responsibility which is rightfully theirs and 
thereby lowers the value of the good service which careful banks have 
as their stock in trade. By the same token the decision also strikes a 
blow at the present convenient system of conducting the great bulk of 
business by check. 

In effect it is now held that where the corporate or other payee of a 
check allows an employee to have physical access to it,—however inci- 
dental the access may be,—the bank on which that check is drawn may 
with absolute impunity pay the check to that employee, though the 
latter has no vestige of even apparent authority to receive the money. 
The payee itself, of course, has no rights against the bank direct, because 
the bank’s duty to pay the true payee is a duty owed only to the drawer- 
depositor. And we now hold that even the drawer-depositor has no 
rights against the bank—once the latter has made its wrongful pay- 
ment to the payee’s unauthorized agent. If, as the majority here decides, 
the drawer-depositor has no cause of action against the bank which he 
can assign to the payee, obviously he has no cause of action which he 
could enforce himself. Even if he thought—as well he might and in this 
case evidently did think—that as between himself, the payee and the 
bank, the latter should bear the loss for having failed in its elemental 
duty as a banker on performance of which businessmen are accustomed 
to rely, still he can now no more call his bank to account than the payee 
could; and so the bank, which is most to blame, goes scot free. I don’t 
believe the banks of this state want to be placed in any such status of 
moral coverture or guardianship. It is still more likely that such im- 
munity on the part of drawee banks will result in a loss of public confi- 
dence in the present highly useful system of “pay by check” which banks 
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have done so much to promote. If the drawee bank may with immunity 
pay checks to any servant of the payee who may have incidental physi- 
cal access to the check, payees must either bond all such employees or 
we must return to the antiquated system of having the drawer who owes 
a debt to the payee, bring the cash to the payee’s office and get a receipt 
stamped on his invoice. 

In exchange for the above disadvantages, I can see no substantial 
advantages to be derived from the decision. Certainly, as Justice Hart 
says, we bestow no useful item of protection on the drawer. Had we 
treated his debt to the payee as unpaid, as we should have done, and 
thereby have preserved his right of action against the bank, the drawer 
would lose nothing, except in the highly unusual case where the bank, 
after making its unauthorized payment to the payee’s agent, fails in the 
brief period before the drawer has had a chance to make the bank rectify 
its error by reversing the corresponding charge against the drawer’s 
account. And even if the decision should have—which it does not—the 
virtue of greater abstract justice through punishing the payee for hav- 
ing an unfaithful employee, future cases may well prove again that 
such virtues are often worse than illusory. What, for one example, will 
we do in a case in which the payee has his employee pick up the drawer’s 
check at the special insistence of and solely for the convenience of the 
drawer? Will we then hold that the payee’s bill has been discharged 
by the bank’s unauthorized payment to the employee, because the payee 
is less innocent than the drawer, and again let the admittedly non- 
innocent bank escape all liability? We probably will not, since the 
drawer would certainly be no more innocent than the payee. So, there- 
after, instead of the old simple rules for which the minority contends, 
we will struggle interminably with fine distinctions over relative inno- 
cence as between drawer and payee. 


——————Es 


Failure of Gift of Contents of Safe Deposit Box 





In re Gosman’s Estate, Surrogate’s Court, 83 N. Y. Supp. (2d) 81 





Placing documents of title in a safety deposit box leased by the 
donor, to which the donee had access, did not sufficiently divest the 
donor of ‘possession and control so as to satisfy the requirement of 
delivery. 

In this case there was found upon testator’s death a sealed en- 
velope bearing the following description: “In The Event Of My 
Death To be given to Miss Frances B. Pesek, 522 Grand Street, 
Brooklyn, N. Y.” The testator’s signature followed. The envelope 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §608. 








272 THE BANKING LAW JOURNAL 


which was in safety deposit box of testator contained a bond and 
mortgage together with assignment thereof. It was held that the 
legend on the envelope is wholly in the future tense and is there- 
fore insufficient either to establish the present donative intent essen- 
tial to an inter vivos gift or to constitute an admission of delivery. 


Proceeding in the matter of the judicial settlement of the account of 
proceedings of John E. Quis as Executor of the Estate of Richard H. 
Gosman, deceased, wherein Frances B. Pesek filed objections. 

Objections overruled, and decree in accordance with opinion. 

John E. Quis of Flushing, attorney-executor. 

John T. Kreeger, of Long Island City, for claimant. 


SAVARESE, Surrogate ——The sole issue in this contested accounting 
proceeding is whether a bond and mortgage owned by the testator is an 
asset of his estate or whether he made a gift inter vivos thereof to the 
objectant, Frances B. Pesek. In his safety deposit box, to which the ob- 
jectant had a right of access as deputy, there was found upon his death a 
sealed envelope bearing the following inscription: “In The Event Of My 
Death To be given to Miss Frances B. Pesek, 522 Grand Street, Brook- 
lyn, N. Y.” The testator’s signature followed. The envelope contained 
the bond and mortgage in dispute together with an assignment of the 
mortgage by the testator to the objectant dated March 19, 1945. The 
objectant had no knowledge of the envelope’s existence. 

The legend on the envelope is wholly in the future tense and is there- 
fore insufficient either to establish the present donative intent essential 
to an inter vivos gift or to constitute an admission of delivery. Beaver 
v. Beaver, 117 N. Y. 421, 22 N. E. 940, 6 L. R. A. 403, 15 Am. St. Rep. 
531; Matter of Solot, Sur., 50 N. Y. S. 2d 401, affirmed 269 App. Div. 
759, 55 N. Y. S. 2d 125, and cases cited; Matter of Van Wert, —— 
Misc. ——, 83 N. Y. S. 2d 92. While a gift of securities may be accom- 
plished by delivery of a written assignment (Matter of Cohn, 187 App. 
Div. 392, 176 N. Y. S. 225), and the assignment in this case evidences 
the requisite intention to make an immediate transfer of ownership, 
there is no proof that it, or the bond and mortgage, were ever delivered 
to the donee or her agent. Placing the documents of title in a safety 
deposit box leased by the donor, to which the donee had access, did not 
sufficiently divest the donor of possession and control so as to satisfy 
the requirement of delivery. Matter of Van Alstyne, 207 N. Y. 298, 100 
N. E. 802; Young v. Young, 80 N. Y. 422, 36 Am. Rep. 634. The at- 
tempted gift fails and the bond and mortgage is an asset of the estate. 
Viggiani v. Favata, 257 App. Div. 346, 18 N. Y. S. 2d 353; Matter of 
Malloy’s Estate, 253 App. Div. 30, 1 N. Y. S. 2d 184; Schwab v. Schwab, 
177 App. Div. 246, 163 N. Y. S. 246; Matter of Scherzinger, 272 App. 
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Div. 722, 74 N. Y.S. 2d 756, affirmed 298 N. Y. 521, 80 N. E. 2d 663. 
The objections are therefore overruled. 

Compensation of counsel for all services rendered to the estate up 
to and including the entry and execution of the decree herein is fixed 
and allowed in the sum requested. Account settled. Submit decree ac- 
cordingly on notice. 


Gift of Savings Pass Book 





Kay v. Karas, District Court of Appeal, San Francisco, California, 
197 Pac. Rep. (2d) 396 





A gift of a savings pass book may be held to be a gift of the money 
on deposit, subject to proper notice to the bank of the assignment, 
for the purpose of withdrawal by the donee. In the present case there 
were no withdrawals by decedent and none by donee. Notice to the 
bank of the assignment was not necessary unless donee sought to 
withdraw part or the whole of the funds. The rule that a gift of a 
savings passbook is a gift of the money on deposit rests upon the 
well-settled doctrine that a gift of the symbol of a thing is a gift of 
the thing itself. 


Appeal from Superior Court, City and County of San Francisco; 
Robert McWilliams, Judge. 

Action to recover amount of savings ‘aiaseais accounts and compensa- 
tion for personal services by Ruby S. Kay against Speros Karas, executor 
of the estate of Peter Ganas, alias, deceased. From the judgment, the 
defendant appeals. 

Affirmed. 

Jack Flinn and Albert E. Deasy, both of San Francisco, for appellant. 

Philander Brooks Beadle, of San Francisco, for respondent. 


WARD, J.—This is an appeal by Speros Karas, executor of the estate 
of Peter Ganas from a judgment in the total sum of $6,048.03 in favor of 
plaintiff based upon two causes of action. 

The complaint set forth as a first cause of action that at the date of 
the death of Peter Ganas, November 16, 1945, plaintiff was the sole owner 
of two savings deposit accounts standing in the name of Peter Ganas; 
that on December 21, 1945, plaintiff, who had been appointed special 
administratrix of the estate of Peter Ganas, permitted defendant, who 
was subsequently appointed executor of the estate, to have possession of 
the two pass books, and that thereafter defendant withdrew the balances 
and became indebted to plaintiff in the sum of $3,676.81; that defendant 








NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §606. 





274 THE BANKING LAW JOURNAL 


refused and neglected to pay any portion thereof to plaintiff. The sec- 
ond cause of action stated that the deceased was indebted to plaintiff 
for personal services rendered by her to the deceased at his request, con- 
sisting of “serving as a grocery clerk in the grocery store operated by 
said deceased . . . checking and keeping account of rationed goods, keep- 
ing stock in order and waiting on trade in said grocery store; purchasing, 
preparing and cooking food for medically prescribed diet for said dece- 
dent; nursing care; furnishing transportation to decedent to and from 
his residence; taking said decedent to and from his doctor’s office and 
hospital for treatments and ex-rays .. . from the 1st day of January 1943 
to and including the date of said decedent’s death.” It was further al- 
leged that the executor rejected a claim for the amount due for personal 
services. 


The answer admitted “that on the 16th day of November, 1945, there 
were two Savings Deposit ‘Accounts in the name of the decedent, Peter 
Ganas, one in the Bank of America, National Trust & Savings Associa- 
tion, .. . No. 4819, in the sum of $2,154.89; and one in the Anglo Cali- 
fornia National Bank, ... No. 9581, in the sum of $1,521.92.” Defendant 
alleged that plaintiff on November 17, 1945, was appointed special ad- 
ministratrix of the estate involved herein, and that on December 20, 
1945, defendant was duly appointed executor “and received said pass 
books from Plaintiff in her capacity as Special Administratrix and not 
otherwise.” Defendant denied that the deceased was indebted to plain- 
tiff in any amount. 

Evidence was introduced and the court made findings of fact includ- 
ing the following: “(2) It is true that on said 16th day of November 
1945, plaintiff was the sole owner of two savings deposit accounts stand- 
ing in the name of Peter Ganas .. . (4) It is true that on or about 
January 9, 1946, and in his capacity as executor of the estate of said 
decedent, defendant withdrew the balances of said savings accounts and 
thereupon became, and ever since has been indebted to plaintiff in the 
sum of $3,694.95, which sum is the total on deposit in said accounts at 
the time of such withdrawals. ... [Interest on this amount from January 
9, 1946, to the date of judgment was found to be $362.08.] (7) It is true 
that said Peter Ganas, deceased, was at the time of his death indebted 
to plaintiff in the sum of $1,991 for personal services rendered by plain- 
tiff to said Peter Ganas, deceased, at the special instance and request of 
said decedent. That said personal services consisted of the following: 
serving as a grocery clerk in the grocery store operated by said deceased 

. . checking and keeping account of rationed goods, keeping stock in 
order and waiting on trade in said grocery store. That said sum of $1,- 
991.00 is the reasonable value of said services so rendered . . . almost 
continuously over a period from the Ist day of January 1943 to and in- 
cluding the date of said decedent’s death.” In fixing the amount for 
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personal services the trial court allowed only for services performed by 
plaintiff in connection with the conduct of the grocery business. 

Defendant challenges the sufficiency of the evidence to justify the 
finding that plaintiff was the sole owner of the two savings accounts and 
that Ganas, the decedent, at the time of his death was indebted to plain- 
tiff in the sum of $1,991 for personal services rendered at the special 
request of Ganas. 

Defendant contends that plaintiff’s case failed to show any sum due 
her for personal services: (1) There was no express or implied promise 
on the part of decedent to pay any compensation for services rendered 
by plaintiff. (2) If plaintiff performed any work for compensation she 
was fully paid therefor. 


Plaintiff’s disqualification under sec. 1880(3), Code of Civil Proce- 
dure, was waived by the defendant in that he took her deposition under 
sec. 2055, Code of Civil Procedure. Moul v. McVey, 49 Cal. App. 2d 
101, 106, 121 P. 2d 83; McClenahan v. Keyes, 188 Cal. 574, 206 P. 454; 
Lohman v. Lohman, 29 Cal. 2d 144, 173 P. 2d 657. Defendant argues that 
there was no agreement, but that the testimony shows only a hope built 
upon a vague suggestion that she might be paid by decedent. It is 
further argued that certain salary receipts signed by plaintiff negative 
any promise to pay in the future. There is evidence that plaintiff ac- 
knowledged the payment of certain amounts but that the acknowledg- 
ment was made at the decedent’s request for use in connection with his 
income tax returns. This court is not prepared to say that the explana- 
tion of plaintiff is untrue. The trial court’s conclusion must be accepted 
on appeal on this factual issue. 


There was ample corroborative evidence to prove that plaintiff 
worked for Ganas, and two of the witnesses testified that Ganas had 
commented on the work she performed and that he would take care 
of her. 

When there is evidence to show that compensation was contemplated, 
although no definite rate was agreed upon, the reasonable value of the 
services rendered may be recovered. Lundberg v. Katz, 44 Cal. App. 2d 
38, 111 P. 2d 917; Manford v. Coats, 6 Cal. App. 2d 743, 45 P. 2d 395; 
Zellner v. Wassman, 184 Cal. 80, 193 P. 84. 

A review of the evidence upon the issue whether a gift of the two 
savings deposit accounts was made, shows that plaintiff testified that in 
the presence of Mrs. Manley Harris he gave the books to plaintiff. The 
following testimony appears: “A. When he had taken the books, he 
turned to me and says, ‘Ruby, I want you to have these books for your- 
self. These are your books.’ ... Well, I looked at him surprised, then he 
says, ‘Don’t look at me surprised. These two books are yours. I want 
you to have them. I’m giving you these two books.’ . .. I says, ‘Uncle 
Peter, why are you giving me these two books and the money in those 
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two books?’ He says, ‘Ruby,’ he says, ‘I have watched—I have studied 
you. You have been faithful, you have been honest, and you gave me 
great happiness that no other persons has given me.’ He said, “Your 
grandmother was the same in many ways.’ He says, ‘When I was a 
youngster, I was an orphan and I was banged around left and right. 
When I was in trouble, when I needed something or food, I run to your 
grandmother and‘she would feed me. She would mend my clothes, she 
would wash my face, and she would take care of me and comfort me, 
and you are exactly like your grandmother and I have studied you being 
so much like your grandmother that I got very fond of you. For that 
reason I want you to have these two books for all the good kindness that 
you have offered me, and which I am sure you will take care of me and 
will still offer me more,’ and that’s the reason—that’s the reason he gave 
me those books.” Plaintiff further testified: “I have a little box up- 
stairs. It’s a tin box and I hid them in there until I had decided to go 
back east to my sister’s wedding. Then I handed them to Mrs. Harris 
so I wouldn’t lose them.” 

Mrs. Manley Harris testified: “We had our dinner, and all of a sudden 
Uncle Peter lifted up—he wore many coats, heavy woolen, warm coats, 
and he lifted up his sweater, or opened one, and lifted up the sweater 
and reached in his pocket and took out a pocket book about the size of 
an envelope, like that (illustrating) . 


“Q. The size of an envelope, you think? A. ‘About that size. You 
know, a man’s wallet, that shape, that type of purse, and he took out of 
that some papers, looked like they were just papers, and then he took 
out bills, and then he took out the two books, and he said, ‘Ruby, I am 


giving you these books and I"—‘You have been good to me, nobody has 
ever been so good, I have tested you, I have watched you, and you are 
honest and good, you are like your grandmother, and you have lost a 
great deal, you lost your business, and I want to give you these books, 
these are yours, these will help you later.’ I was quite surprised, and 
Ruby was... seemed to be stunned.... A. Well, she—Ruby spoke— 
she said, ‘Why, Uncle Peter, why do you do that?’ He said, ‘Because I 
want you to have it, and I want you to have what I give you, I want it 
for you, to make up for all the goodness you have shown me, help you.’ ” 
Mrs. Harris also testified that when plaintiff went east to visit a relative 
she kept the books for plaintiff; that Peter Ganas asked for the books 
several times to make deposits but made no withdrawals. After the 
death of Ganas the books were delivered to the plaintiff’s attorney who 
subsequently turned them over to defendant executor. 

The trial court decided that the withdrawal of the books from plain- 
tiff and the making of nine additional deposits did not constitute owner- 
ship of the books or the money by decedent. This conclusion is sup- 
ported by evidence that interest on deposits were entered, new deposits 
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made, and that decedent never withdrew any of the money for his own 
user Events occurring after the date of the gift may show whether the 
gift was completed or not. Decedent reported the income from the sav- 
ings accounts in his income tax returns, but this may have been merely 
to relieve plaintiff of the tax problem. 

A gift of a savings pass book may be held to be a gift of the money 
on deposit, subject to proper notice to the bank of the assignment, for 
the purpose of withdrawal by the donee. Ornbaum v. First Nat. Bank, 
215 Cal. 72, 8 P. 2d 470, 81 A. L. R. 1146. In the present case there were 
no withdrawals by Ganas and none by plaintiff. Notice to the bank 
of the assignment was not necessary unless plaintiff sought to withdraw 
part or the whole of the funds. If the trial court believed the statements 
of plaintiff and Mrs. Harris, the gift was complete. In Wilson v. Crocker 
First Nat. Bank, 12 Cal. App. 2d 627, 630, 55 P. 2d 1208, 1209, the court 
said: “The rule that a gift of a savings passbook is a gift of the money 
on deposit rests upon the well-settled doctrine that a gift of the symbol 
of a thing is a gift of the thing itself. This rule has been accepted and 
affirmed by all the authorities in this state.” Each case may present a 
different problem—involving intent. 

Unless there is evidence showing an abuse of the trial court’s discre- 
tion appellate courts should not interfere. Here the conduct of the par- 
ties corroborates the gift of the pass books (Moore v. Spremo, 72 Cal. 
App. 2d 324, 164 P. 2d 540) and the performance of personal services at 
the request of decedent, which should be compensated for upon the basis 
of their reasonable value. Zellner v. Wassman, supra. 

The judgment is affirmed. 


PETERS, P. J., and BRAY, J., concur. 


——————EEEEEEE 


Note Stamped “Paid” Not Conclusive of Payment 


Cohen v. Kaufman, District Court of Appeal, California, 
200 Pac. Rep. (2d) 834 


The fact that a note is stamped “Paid” is not conclusive of pay- 
ment. Where payee had possession of note bearing the indorsement 
“July 1, 1945 Paid $1,000,” it was held that the inference that $1,000 
had been paid was not conclusive but subject to contradiction by 
parol evidence. The inference was merely some evidence as to the 
amount paid. The burden was on payee to overcome the inference. 


‘Appeal from Superior Court, Los Angeles County; Robert H. Scott, 
Judge. 


NOTE—PFor similar decisions see B. L. J. Digest (Fifth Edition) §1208. 
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Action by Max Cohen against Edward J. Kaufman and Mrs. J. Kauf- 
man, also known as Mrs. M. Kaufman, and M. Brod, to recover balance 
due on a promissory note. From a judgment for plaintiff and order 
denying a motion for new trial, defendant Mrs. J. Kaufman appeals. 

Appeal from order denying a new trial dismissed and judgment 
affirmed. 

A. Brigham Rose, of Los Angeles, for appellant. 

Henry W. Wyatt, of Los Angeles, for respondent. 


VALLEE, J.—Appeal by defendant Mrs. J. Kaufman, also known as 
Mrs. M. Kaufman, from a judgment for plaintiff against defendants 
Edward J. Kaufman and Mrs. J. Kaufman in an action on a promissory 
note. The complaint alleged that on May 29, 1945, defendants executed 
to plaintiff a promissory note in the sum of $3,000, that defendants 
have not paid any part of the note except $800. Appellant answered, 
denying that she was indebted to plaintiff, and alleging want of con- 
sideration. The court found that the defendants executed the note for 
value received and that only $800 had been paid thereon. 

Appellant claims (1) that the finding that she received value for the 
execution of the note is unsupported by the evidence, (2) that the 
amount of $1,000 which was credited on the back of the note by respon- 
dent establishes that the demand of $2,200 was unjustified, and (3) that 
the court erred in permitting the defendant Edward J. Kaufman to tes- 
tify as a rebuttal witness in behalf of respondent. 

Plaintiff testified that on May 29, 1945, defendants handed him a 
promissory note in the amount of $3,000, signed by them, that on July 
1, 1945, $800 of the $3,000 was paid. He testified that prior to the execu- 
tion of the note, he told Mr. and Mrs. Kaufman that he would not give 
them merchandise without a note and that both of them would have to 
sign it; that they all went to his attorney’s office to “get the note... 
and then they both signed it.” He stated that the merchandise was sold 
to “Mr. and Mrs. Kaufman”; that Mr. Kaufman moved it to a place 
he operated “and Mrs. Kaufman’s office, too, and store”; that later he 
also saw “my merchandise in their house.” 

Defendant Edward J. Kaufman testified that “we went down to Mr. 
Cohen’s office to buy the merchandise.” He also testified that he moved 
the merchandise to “both places. In Mrs. Brod’s [appellant’s] store I 
gave some jewelry and stuff, and the rest of them I moved to 236 South 
Figueroa, and the rest of it I moved out on 1323 San Pedro Avenue”; 
that we still owe him $2,200 on the note. 

Appellant testified that she never did business with plaintiff. 

Defendant Edward J. Kaufman was called in rebuttal by plaintiff un- 
der Code of Civil Procedure, section 2055. He testified that the promis- 
sory note was signed in the office of plaintiff’s attorney, there being pres- 
ent, in addition to plaintiff’s lawyer, Mr. Cohen, a Mr. Phariss, and he 
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and his wife; that Mrs. Kaufman signed the note at that time, nothing 
being said to her about signing as a witness only. On cross-examination 
he stated that after he signed the note he did not see it again until “just 
right now when I saw it on the table . .. I just passed by and I noticed 
a note down there, and I knew which one I signed.” 

The note was produced by and introduced in evidence by plaintiff. 
It is in the amount of $3,000, signed by Edward J. Kaufman and Mrs. 
M. Kaufman, and witnessed by Alan Phariss. It bears the following 
indorsements in typewriting on the back: “July 1, 1945 Paid $1,000.00.” 

The evidence supports the finding that appellant received considera- 
tion for executing the note. Civil Code, sec. 3105, provides: “Every ne- 
gotiable instrument is deemed prima facie to have been issued for a 
valuable consideration; and every person whose signature appears there- 
on to have become a party thereto for value.” Code Civil Procedure, sec. 
1963, subds. 21 and 39, respectively, provide: “21. That a promissory 
note or bill of exchange was given or indorsed for a sufficient considera- 
tion; . .. 39. That there was a good and sufficient consideration for a 
written contract.” These presumptions are sufficient evidence of con- 
sideration to support the finding. Egilbert v. Hall, 44 Cal. App. 2d 305, 
308, 112 P. 2d 291. Furthermore, plaintiff testified that he delivered 
merchandise to appellant in consideration of the execution of the note. 

The respondent-plaintiff had possession of the note bearing the in- 
dorsement “July 1, 1945 Paid $1,000.00.” The inference arose that $1,000 
had been paid. Cf. Bank of Italy Nat. Trust & Savings Ass’n. v. Betten- 
court, 214 Cal. 571, 577, 7 P. 2d 174; Egilbert v. Hall, 44 Cal. App. 2d 
305, 308, 112 P. 2d 291; Marchese v. Marchese, 61 Cal. App. 2d 307, 309, 
142 P. 2d 936. The inference was not conclusive. It was subject to con- 
tradiction by parol evidence. McKenzie v. Ray, 168 Cal. 618, 623, 143 
P. 1018; Coats v. General Motors Corp., 3 Cal. App. 2d 340, 352, 39 P. 
2d 838. The fact that a note is stamped “Paid” is not conclusive of pay- 
ment. 8 Am. Jur. 436, sec. 781, Barling v. Weeks, 4 Cal. App. 455, 459, 
88 P. 502. The inference was merely some evidence as to the amount 
paid. The burden was on respondent to overcome the inference. He 
sustained the burden by his testimony that only $800 had been paid and 
by the testimony of defendant Edward J. Kaufman that defendants still 
owed $2,200 on the note. The inference and this evidence simply created 
a conflict for the trial court to decide. Marchese v. Marchese, supra, 61 
Cal. App. 2d at page 309, 142 P. 2d 936. The question being one of dis- 
puted fact, the finding cannot be disturbed by this court. 

The contention that the court erred in permitting defendant Edward 
J. Kaufman to testify as a rebuttal witness in behalf of plaintiff is with- 
out merit. It is made for the first time on appeal. No objection was 
made in the trial court to his testimony. “It is a well-settled rule that a 
party cannot urge, for the first time on appeal, objections which could 
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have been obviated if made in the court below. This doctrine is founded 
partly upon a sort of estoppel, for where the objection is one which could, 
if made in the court below, have been obviated, it would be clearly un- 
just for a party to withhold his objection until upon appeal, when it is 
too late to correct the defect.” 2 Cal. Jur. 248, sec. 74. 

Appellant also appealed from an order denying her motion for a new 
trial. The appeal from this order is dismissed. Carlin v. Prickett, 81 
Cal. App. 2d 688, 184 P. 2d 945. 

Judgment affirmed. 


SHINN, P. J., and WOOD, J.; concur. 


Bank Not Holder In Due Course When Paying 
Check Without Payee’s Endorsement 





Bank of Marshall County v. Boyd, Court of Appeals of Kentucky, 
215 S. W. Rep. (2d) 850 





No one can be a holder in due course of an instrument payable to 
a named payee or order without the endorsement of the payee. It is 
well settled that where fraud in the execution of a negotiable instru- 
ment payable to order has been established, the question of good 
faith in acquiring the instrument does not arise in a suit thereon by 
one who has taken the instrument without the endorsement of the 
payee. He holds the instrument subject to any defenses available 
against the payee. 

In this case when bank took the check without endorsement of 
the payee, it took not as an innocent purchaser but subject to all 
defenses that might have been interposed against the payee, one of 
such defenses being failure of consideration because of payee’s theft 
of two automobiles in part payment for which check was issued. 


Appeal from Circuit Court, Calloway County; Ira D. Smith, Judge. 

Action by Bill Boyd against the Bank of Marshall County, the Dees 
Bank of Hazel, and others for the amount of a check drawn on defendant 
Dees Bank and cashed by the Bank of Marshall County. From a judg- 
ment for plaintiff against defendant Dees Bank and a judgment over for 
such bank against defendant Bank of Marshall County, the Bank of 
Marshall County appeals. 

Affirmed. 

J. Brandon Price, of Paducah, and Prince & ‘Acree, of Benton, for 
appellant. 

Nat Ryan Hughes and Wells Overby, both of Murray, for appellee. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1244. 
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REES, J—On December 12, 1946, Bill Boyd purchased from Ray 
Rudolph two used automobiles for $3,100. He paid Rudolph $2,500 in 
cash and gave him a check for $600 drawn on the Dees Bank of Hazel, 
Kentucky, and payable to the order of Rudolph. The transaction took 
place at Boyd’s home in Paris, Tennessee. Rudolph was a resident of 
Marshall County, Kentucky, and on the same day the check was issued 
he presented it at the Bank of Marshall County in Benton, Kentucky. 
Before cashing the check the cashier of the Bank of Marshall County 
called the Dees Bank of Hazel and, upon being informed that the drawer 
of the check had sufficient money on deposit to pay the check, he paid 
to Rudolph $600 less the cost of the telephone call. The check was 
stamped “All prior endorsements guaranteed,” and was forwarded to the 
Citizens Fidelity Bank & Trust Company of Louisville and by it to the 
Louisville Branch of the Federal Reserve Bank of St. Louis, which in 
turn forwarded it to the Dees Bank of Hazel where it was marked “Paid,” 
and charged to the account of Bill Boyd. When the check was cashed 
at the Bank of Marshall County, the bank neglected to have Ray 
Rudolph, the payee, endorse it. Boyd sold the two cars which he had 
purchased from Rudolph, and soon thereafter learned that they had been 
stolen. He refunded to the purchasers the money which they had paid 
to him for the cars, and after discovering that the $600 check had not 
been endorsed by Rudolph, the payee therein, he brought this action 
against the four banks through which the check had passed to recover 
the amount thereof, to wit, $600. He alleged in his petition that the 
check was issued in part payment for certain goods, wares and merchan- 
dise purchased from Ray Rudolph, and that the consideration for the 
check failed. He further alleged that Ray Rudolph did not receive the 
proceeds of the check, but that some stranger was paid the sum of $600 
by the Bank of Marshall County without endorsement and without 
identification. The case was tried before the court by agreement of the 
parties without the intervention of a jury. The court rendered a judg- 
ment in favor of the plaintiff, Bill Boyd, against the Dees Bank of Hazel 
for $600, and adjudged that the Dees Bank of Hazel recover that amount 
from the Bank of Marshall County. A motion to separate the findings 
of fact and law was sustained. After stating the facts relative to the 
issuance of the check by Boyd and the cashing of the check by the Bank 
of Marshall County without obtaining the endorsement of the payee, the 
court, in its statement of facts, said: 


“Several days later plaintiff, Boyd, who had resold the cars discovered 
that they were stolen cars, and was required to make restitution to the 
parties to whom he had transferred title, since agents of the Federal 
Government took possession of the cars and arrested Rudolph, who now 
seems to be serving a sentence in one of the Federal penitentiaries. 

“Plaintiff brought this suit seeking recovery from both banks upon 
the theory that consideration of the check failed and since they had not 
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required the payee to endorse the check they were not holders in due 
course, and that the Dees Bank should never have charged the check to 
his account. Pleadings were filed and issues made up and the court 
heard the case without the intervention of a jury by agreement of the 


parties. 
“The Court further finds that Bill Boyd acted in good faith, and that 
the evidence was insufficient to charge him with receiving stolen 


property.” 

Appellant challenges the trial court’s findings of fact, and asserts that 
the evidence fails to show a failure of consideration. It is said the ap- 
pellee Boyd failed to prove that the two cars he purchased from Rudolph 
had been stolen, and that he had been compelled to reimburse the parties 
to whom he sold them. The fact that the cars had been stolen seems 
to have been generally known and was not contested at the trial. Many 
of the questions asked Boyd, both on direct and cross-examination, were 
based on the assumption that the cars had been stolen and that Boyd 
had made restitution to the parties who had purchased them from him. 
On direct examination he said that he first suspected the cars had been 
stolen when the F. B. I. began an investigation, and that he reimbursed 
the purchasers when the F. B. I. investigators told him “something was 
wrong.” Upon objection by the defendants, the plaintiff's attorney was 
not permitted to pursue his inquiry concerning the plaintiff’s transac- 


tions with the representatives of the Federal Bureau of Investigation. 
On cross-examination Boyd was asked these questions and made these 
answers: 


“Q. Bill, how long after these cars were turned over to the FBI did 
you start asking about this check? 

“Mr. Hughes: Object. 

“The court: Overruled. 

“To which ruling the court counsel for the plaintiff then and there 
duly excepted. 

“A. Idon’t know. Q. But it was sometime after they took the cars? 
A. Yes, but I wouldn’t say what day it was because I don’t remember 
what day it was.” 


Other questions were asked and answers made on the assumption , 
that the cars had been stolen. The burden was upon the plaintiff Boyd 
to establish the absence of consideration, McFarland’s Adm’r v. McFar- 
land, 235 Ky. 283, 30 S. W. 2d 958; Parris’ Adm’r v. John W. Manning 
& Sons, 284 Ky. 225, 144 S. W. 2d 490, but we think that he met this 
burden and that the evidence sustains the trial court’s finding of fact in 
this respect. 

Appellant insists that its demurrer to the petition should have been 
sustained since the allegation “that thereafter the said consideration for 
the issuance of said check failed” is a conclusion of the pleader. The 
allegation, standing alone, is a mere conclusion, but it is coupled with 
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an allegation of fact, i. e., the check was issued to one Ray Rudolph “as 
part payment for certain goods, wares and merchandise purchased from 
said Rudolph.” Taken together, the allegations are tantamount to an 
averment that the plaintiff failed to acquire title to the property for 
which the check was issued in part payment. In Stivers v. Baker, 87 Ky. 
508, 9S. W. 491, 492, referring to section 90 of the Civil Code of Practice 
which provides that the petition “must state facts which constitute a 
cause of action,” the court said: 


“The pleader must state the facts constituting the cause of action. 
This is common law rule; and it is not only necessary to enable the oppo- 
site party to form an issue, and to inform him of what his adversary in- 
tends to prove, but to enable the court to declare the law upon the facts 
stated. It can not do so if a mere legal conclusion is stated.” 


The petition in the present case is not as concise, clear and certain as 
it might have been, but we think the facts were so alleged as to inform 
the defendants of what the plaintiff intended to prove and to enable 
them to form an issue. The defect did not affect the substantial rights 
of the appellant, and must be disregarded. Civil Code of Practice, 
section 134. 

The crucial question in the case is: Can the appellee, drawer of the 
check, plead failure of consideration as against the appellant bank which 
cashed and endorsed it without obtaining the endorsement of the payee? 
KRS 356.049 provides: 


“Where the holder of an instrument payable to his order transfers 
it for value without endorsing it the transfer vests in the transferee such 
title as the transferor had therein, and the transferee acquires, in addi- 
tion, the right to have the endorsement of the transferor. But for the 
purpose of determining whether the transferee is a holder in due course, 
the negotiation takes effect as of the time when the endorsement is actu- 
ally made.” 


The check was payable to the order of Ray Rudolph, and was a ne- 
gotiable instrument. KRS 356.001, 356.185; Haggard v. Mutual Oil & 
Refining Co., 204 Ky. 209, 263 S. W. 745. No one can be a holder in due 
course of an instrument payable to a named payee or order without the 
endorsement of the payee. When appellant took the check without the 
endorsement of the payee, it took not as an innocent purchaser but sub- 
ject to all defenses that might have been interposed against the payee, 
one of such defenses being failure of consideration. Bank of Commerce 
of Louisville v. Abell, 298 Ky. 736, 184 S. W. 2d 86; Fayette National 
Bank v. Meyers, 211 Ky. 185, 277 S. W. 292; Foster’s Adm’r v. Metcalfe, 
144 Ky. 385, 188 S. W. 314; Annotation in 87 A. L. R. 1178. 

Appellant relies strongly on Bell v. Murchison National Bank, 196 
N. C, 233, 145 S. E. 241, but the facts in that case differ from the facts 
in the present case. There, a check was drawn payable to the order of 
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the Mizner Development Company, a Florida corporation. The check 
was cashed by the bank without the endorsement of the Mizner Develop- 
ment Company. The check was endorsed by Boca Raton Resales Corpo- 
ration, and it received the proceeds. It was the plaintiff’s contention that 
the payee, her creditor, did not receive the proceeds of the check, but it 
was shown that the two corporations were to all intents and purposes 
one organization and that the proceeds had been applied as the plain- 
tiff intended. In a later North Carolina Case, Foxman v. Hanes, 218 
N. C. 722, 12 S. E. 2d 258, 259, a check was procured by the fraudulent 
representations of the payee. The check was transferred for value with- 
out the endorsement of the payee. In a suit against the drawer by the 
holder, it was held that the plaintiff's suit to recover on the check was 
subject to all defenses the defendant would have had against the payee. 
The court said: 


“It is well settled that where fraud in the execution of a negotiable 
instrument payable to order has been established, the question of good 
faith in acquiring the instrument does not arise in a suit thereon by one 
who has taken the instrument without the indorsement of the payee... . 
He holds the instrument subject to any defenses available against the 
payee.” 

This case presents a very difficult situation in that one of two inno- 
cent parties must suffer a loss due to the fraud of the payee of the check, 
but that does not operate to change the rule of law which must control 
our decision. The judgment is affirmed. 


Title to Bank Realty Questioned Only By State 





Currie v. Continental American Bank & Trust Co., Supreme Court of 
Louisiana, 37 So. Rep. (2d) 709 





Where statute provides that banks shall not have the power to 
hold any real estate other than that acquired for the transaction of 
their business for a longer period than five years, it was held that 
said provision can be questioned only by the state and not by 
private parties. 


Suit by E. T. Currie against Continental ‘American Bank & Trust 
Company. From a judgment dismissing the suit, plaintiff appeals. 

Judgment affirmed. 

Chandler & Edwards of Shreveport, for plaintiff-appellant. 

Cook, Clark & Egan of Shreveport, for defendant-appellee. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §130. 
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McCALEB, J.—Plaintiff has appealed from a judgment dismissing 
his suit on an exception of no right or cause of action. He claims that he 
is entitled to be recognized as owner of an undivided one-third interest 
in the minerals in and under the fractional Section 19, Township 19 N., 
Range 16 W. Caddo Parish, Louisiana, which is registered in the name 
of the defendant bank. 

The pertinent allegations of the petition are that the defendant bank 
acquired fee title to the real estate involved; that, more than five years 
after its acquisition, it sold the land to one Platt, reserving to itself in 
the deed one-third of the minerals; that, in 1941, plaintiff acquired the 
fee title to the property (subject to the reservation) from a subvendee 
of Platt and that, inasmuch as the law, Section 3 of Act. No. 179 of 
1902, as amended, prohibits a state bank from holding real estate (other 
than that acquired for the transaction of its business) for a period longer 
than five years, the title to one-third of the minerals reserved by the 
bank in the sale of the property to Platt has inured or escheated to plain- 
tiff. Judgment is prayed for accordingly. 

We experience no difficulty whatever in resolving that the peti- 
tion states neither a right nor a cause of action. Primarily, plaintiff is 
devoid of right to question the title of the bank as it is well settled that 
the authority or power of a corporation to acquire or hold property 
may be examined only in a suit by the sovereign. In 19 C. J. S., Corpo- 
rations, § 1112, page 686, it is declared: 


“The general rule is that the state alone can question as ultra vires 
the acquiring and holding of real or personal property by a corporation, 
and that a conveyance to a corporation incompetent to take title is not 
void, but only voidable, at the suit of the soverign alone, in the absence 
of a clear expression of legislative intention to the contrary. So, the 
capacity of the corporation to take and hold property cannot be dis- 
puted by a remote grantor . . . Conversely, the title of the corporation 
cannot be questioned by its grantee, its lessee, or those claiming under 
them, nor by its contractual grantee, nor its assignee for creditors; . . . 
nor can it be questioned by a trespasser or an adverse claimant.”! 


The above stated doctrine has been expressly approved by this court 
in Southern Lumber Co. v. Holt, 129 La. 273, 274, 55 So. 986 and Nelson 
v. Texas & P. R. Co., 152 La. 117, 92 So. 754, 756.2 





1 Act No. 179 of 1902, as amended, which is relied on by plaintiff, provides that bank- 
ing corporations shall not have the power to hold any real estate other than that acquired 
for the transaction of their business for a longer period than five years. It does not 
contain a forfeiture clause and is practically identical with the provision contained in the 
acts of Congress relative to National banks, see 12 U.S.C.A. § 29, par. 4. The Supreme 
Court of the United States has repeatedly held that the provisions of the National Bank- 
ing Act, prohibiting certain acts by banks or other officers, can be questioned only by 
the United States and not by private parties. See Thompson v. Nicholas Nat. Bank, 146 
US. 240, 18 S.Ct. 66, 33 L.Ed. 956. 

2 The rule in Louisiana also accords a right of action to “a person directly interested 
in the corporation.” 
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Furthermore, plaintiff is without a cause of action for the reason 
that, even if the bank’s reservation of one-third of the minerals in its 
deed to Platt be regarded as an absolute nullity, the mineral interest 
would not inure to plaintiff’s benefit by any method of sound reason- 
ing. In such circumstances, it could not be said that the one-third min- 
eral interest was transferred by the bank to Platt as Platt did not 
purchase it. 

The judgment appealed from is affirmed. 


Endorsement Held Insufficient to Establish Gift 
of Bonds 


In re Van Wert Estate, Surrogate’s Court, 83 N. Y. Supp. (2d) 93 


Envelope found in deceased’s safe deposit box contained the fol- 
lowing endorsement: “The U. S. Bond $1,000 in this envelope be- 
longs to the Albany Medical College at my Death. Charles Van 
Wert, M. D.” The endorsement was held insufficient to establish a 
gift of the bond in the lifetime of the decedent. 


Proceeding in the matter of the estate of Charles Van Wert, deceased. 

Decree in accordance with opinion. See, also, 66 N. Y. S. 2d 7. 

William McKinley, of White Plains, for petitioners City Bank Farm- 
ers Trust Co. and William McKinley, executors. 

Milbank, Tweed, Hope & Hadley, of New York City, for respond- 
ents Reginald Van Wert and Lillian Van Wert. 

O’Connor & Farber, of New York City, for respondent Fourth Pres- 
byterian Church. 

Jerome Sherman, of New York City, for respondent Barbara Euiler. 

Whalen, McNamee, Creble & Nichols, of Albany, for respondent Al- 
bany Medical College. 

S. Samuel DiFalco, of New York City, special guardian for respond- 
ents Noralen L. Dooren, Dorothy F. E. Dooren, Leonard W. Dooren, 
Jr., Kathleen M. Van Wert, Lance J. Van Wert, Virginia M. Van Wert 
and Dorothy Joan Van Wert, infants. 


COLLINS, S.—The objections filed by Reginald Van Wert, Dil- 
lian Van Wert, Barbara Euiller and Fourth Presbyterian Church of the 
City of New York are sustained. They are entitled to the U. S. bonds 
claimed by them. Miller v. Silverman, 247 N. Y. 447, 160 N. E. 910. The 
individual objectants, however, must bear their proportionate shares of 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §600. 
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the estate taxes. The objections filed by Albany Medical College are 

overruled. The claim of the college is based upon the following endorse- 

ment contained upon an envelope found in the deceased’s safe deposit 

box: “The U. S. Bond $1,000. in this envelope belongs to the Albany 

Medical College at my Death. Charles Van Wert, M. D.” It is insuffi- 

cient to establish a gift of the bond on the lifetime of the decedent. 
Submit decree on notice settling the account accordingly. 


Delivery of Savings Bank Passbook 


Petition of McCredy, Supreme Court, 83 N. Y. Supp. (2d) 806 


Delivery of a savings bank passbook with intent to pass title is a 
consummated gift. To establish a valid gift it must appear that 
there was a delivery of the property to the donee with an intent up- 
on the part of the donor to immediately divest himself of all title and 
right thereto. 

In the instant case delivery has been established and the accom- 
panying words of gift indicate the necessary intent to establish a 
present gift inter vivos. Nothing was reserved by the donor except a 
right to demand support from the donee and a claim for funeral ex- 
penses. The gift was thus absolute and would be upheld as such 
even though the donor had reserved the right to withdraw such 
amounts as he might desire. 


Appeal from Surrogate’s Court, Otsego County; Livingston S. 
Latham, Justice. 


Discovery proceeding in the matter of the petition of Merton L. Mc- 
Credy for a determination, order and adjudication that petitioner was 
the owner and entitled to possession of certain bank accounts standing 
in the name of Horace McCredy, deceased, opposed by Mary Wright, as 
administratrix of the goods, chattels and credits of Horace McCredy 
deceased. From a decree of the surrogate, 72 N. Y. S. 2d 219, the ad- 
ministratrix appeals. Decree affirmed. 

Before HILL, P. J., and HEFFERNAN, FOSTER, RUSSELL and 
DEYO, JJ. 

Fred J. O'Donnell of Ilion, for appellant. 

Orange L. Van Horne of Cooperstown, for respondent. 


DEYO, J.—Appeal from a decree of the Surrogate of Otsego County, 
made August 16, 1947, in a discovery proceeding adjudging the peti- 
tioner to be the owner of certain bank accounts. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §606. 
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The decedent, some weeks before his death, and on July 29, 1944, 
handed the petitioner, who was his nephew, an envelope containing bank 
books representing the accounts in question standing in decedent’s name. 
The words of gift relied upon as testified to by a disinterested witness 
and corroborated by others, were, “Wait a minute Mert, I’ve got some- 
thing for you. . . . This is all I’ve got and you take care of me while I 
live and when I die I want you to bury me, and what is left is yours 
when I am through.” 

The petitioner made no disclosure of the alleged gift to the other 
relatives until a month after decedent’s death on September 5, 1944, 
and in fact participated or at least acquiesced in a search of the dece- 
dent’s home in an effort to find the bank books. The circumstances sur- 
rounding the alleged gift and the acts and conduct of the petitioner 
thereafter are inconsistent in many particulars, and in some instances 
fraught with suspicion. However, the learned Surrogate saw and heard 
the witnesses and had full opportunity to observe their appearance and 
the manner in which they gave their testimony. When truth hangs 
upon the credibility of witnesses the decision of the Trial Court should 
be given the greatest weight. Amend v. Hurley, 293 N. Y. 587, 594, 
59 N. E. 2d 416, 418. We are not prepared to brand the witnesses who 
supported the petitioner’s claim as perjurers solely on suspicion, and 
therefore adopt the findings of the Surrogate sustaining the gift. 

The second question relates to the sufficiency of the words of gift 
employed to effectuate a gift inter vivos as a matter of law. Delivery 
of a savings bank passbook with intent to pass title is a consummated 
gift. Ridden v. Thrall, 125 N. Y. 572, 26 N. E. 627, 11 L. R.\A. 684, 21 
Am St. Rep. 758 ; Baxter v. Gillen, 179 App. Div. 902, 165 N. Y. S. 1076; 
Matter of Welsh’s Estate, Sur., 49 N. Y.S. 2d 591. To establish a valid 
gift it must appear that there was a delivery of the property to the 
donee with an intent upon the part of the donor to immediately divest 
himself of all title and right thereto. Matter of Green’s Estate, 247 
App. Div. 540, 544, 288 N. Y. S. 249, 253. In the instant case delivery 
has been established and the accompanying words of gift indicate the 
necessary intent to establish a present gift inter vivos. Nothing was re- 
served by the donor except a right to demand support from the peti- 
tioner and a claim for funeral expenses. The gift was thus absolute 
and would be upheld as such even though the donor had reserved the 
right to withdraw such amounts as he might desire. Hanigan v. Wright, 
233 App. Div. 82, 251 N. Y. S. 651, affirmed 257 N. Y. 602, 178 N. E. 
813; Hoffman v. Brown, 188 Misc. 262, 67 N. Y. S. 2d 426. 

Decree affirmed with costs. 


HILL, P. J.. and HEFFERNAN, FOSTER and RUSSELL, JJ., 
concur. 



















TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills 
estates, descent, distribution and corporate fiduciaries 


Attorney’s Fees 





In re Jost, N. Y. Surrogate’s Court, 120 N. Y. L. J. 589 


An estate is not liable for attorney’s fees where the services rendered 
by the attorney included items representing administrative or fiduciary 
duties for which the law fixes commissions for the fiduciary. The estate 
should not be burdened twice, once by way of commissions and once 
by way of attorney’s fees. If the fiduciary permits or requests the at- 
torney to render such services, the attorney is entitled to be compen- 
sated, but should be paid by the fiduciary personally out of his com- 
missions. 


Charitable Trust; Cy Pres Doctrine 





Hampton v. O’Rear, Kentucky Court of Appeals 


The cy pres doctrine was inapplicable to save a trust created for the 
purpose of establishing hospital facilities for negro patients in a town in 
Kentucky where decedent resided. The terms of the trust were very 
specific and exacting and its establishment and fulfillment depended en- 
tirely on the acceptance of the trust by the named devisee, a hospital, 
and no other. Therefore, when that devisee disclaimed its rights under 
the conditions imposed, the court considered the trust to have failed. 


Breach of Trust 





Goldman v. Kaplan, U. S. Court of Appeals, Fourth Circuit, No. 5801 


The trustee of property being occupied by the decedent’s business 
was guilty of a breach of trust when, with full knowledge of the value 
of the property and other pertinent facts, he failed to pay into the trust 
estate a sufficiently high rental for the use of the property by the busi- 
ness corporation, of which he and his. wife were also sole stockholders. 
The fact that the beneficiary, residing in another state, knew the rental 
being paid by the corporation was not sufficient to exonerate the trustee 
of his breach of trust, since the beneficiary did not consent or agree to 
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the low rental and the beneficiary did not have all the facts in his 
knowledge. The circumstances strongly suggested that the trustee 
knowingly took advantage of his dual position for his own profit, hoping 
that his breach of trust would be overlooked by the interested parties. 
The trustee must pay into the trust estate the deficiencies in rental paid 
over a period of years. 


Conflict Among Trustees 


In re Kitzinger, N. Y. Surrogate’s Court, 120 N. Y. L. J. 1374 


Unless otherwise provided by the will creating the trust fund, all 
trustees must, as to matters involving the exercise of judgment or dis- 
cretion, act unanimously. Orderly administration of trust estates re- 
quires, therefore, that irreconcilable conflicts involving such matters 
must be resolved by the court. 


Divided Loyalty of Trustees 


Estate of Flagg, Pennsylvania Orphans’ Court, No. 101 


Trustees of a trust consisting of the preferred stock of a close corpo- 
ration were also directors of the corporation and interested in other 
trusts composed of common stock of the corporation. Their action in 
voting as directors to redeem the preferred stock and then as trustees 
in surrendering the stock pursuant to such call for redemption was im- 
proper and violative of the law requiring undivided loyalty of trustees. 
It is the public policy of this state that a fiduciary administer his trust 
solely in the interest of the beneficiary and the test is not whether the 
trustee has actually acted in bad faith but the mere possibility of a con- 
flict in interest is sufficient to vitiate the transaction. 


Gift of Trust Corpus 


Estate of Wilson, N. Y. Surrogate’s Court, 120 N. Y. L. J. 1271 

The “Fourth” paragraph of the will reads in part as follows: “Upon 
the death of the said Emma C. Bohde (sister of testatrix) , I direct that 
the principal of my estate shall be divided as follows: One-half thereof 
to my son. One-quarter thereof to the widow of my deceased son. One- 
quarter thereof to my grandson.” Following this language are provi- 
sions for disposition of the income from the trust in the event of certain 
contingencies. These named contingencies did not occur, but the sister 
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of testatrix did die. The court holds that the outright gifts of the trust 
corpus are valid and were not cut down by the subsequent language 
limiting the estate. 


Executor’s Commissions 


Estate of Kalbfleish, N. Y. Surrogate’s Court, 120 N. Y. L. J. 955 


The executor is not entitled to commissions on the principal of an 
appointive fund where the decedent exercised the power of appoint- 
ment, granted to her under her mother’s will, in favor of three charitable 
institutions which received the title to the property directly from the 
donor’s estate and not from the deceased donee’s estate. Title to such 
funds never vested in the donee’s estate. 


Failure to Name Trustee 


Estate of Caldwell, N. Y. Surrogate’s Court, 120 N. Y. L. J. 883 
Testator made a charitable gift to the New York Community Trust, 


without naming a trustee. In the absence of a named trustee the court 
is empowered to appoint one to administer the charitable gift. 


Insufficient Funds for Annuity Payments 


Winkler Estate, Pennsylvania Orphans’ Court, No. 33,299 


Where an annuitant was entitled to her full annuity, if the trust fund 
failed to earn the annuity in any one year or in a number of years, the 
deficiency was payable out of the principal of the fund, and upon the 
annuitant’s death prior to such complete payment to her, her estate is 
entitled to the arrearages. 


. 


National Bank’s Fiduciary Powers 


Attorney General’s Opinion, West Virginia, August 10, 1948 
A national bank, domesticated in the State of Ohio, is not empow- 
ered to act as trustee of an inter vivos trust and trust property located 
in West Virginia. Section 11 (k) of the Federal Reserve Act contem- 
plates that a national bank shall execute trust powers only in the area 
where it is authorized by the Federal Reserve Board to do business. 
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Executors’ Torts 





Fife v. Richards, Georgia Court of Appeals, No. 32,138 


The general rule is that the estate of a testator is not liable for tor- 
tious acts of an executor committed in the administration of the estate 
This rule is subject to exceptions. Where pecuniary gain results in the 
estate from the tortious acts it may be liable therefor, and where the 
executor is empowered and directed by the will to conduct and continue 
the business of the testator, and in so doing commits an actionable tort, 
the estate is liable to the same extent as an individual would be liable. 
In this case the executors were negligent in maintaining upon the prem- 
ises of an apartment house of the estate, in their possession and under 
their management and control, a protective fence from which a broken 
steel wire was allowed to fall and lie upon the sidewalk immediately 
adjacent to the lawn. A small child in riding his tricycle on the side- 
walk became entangled in the wire and was seriously injured. The estate 
is liable. 


Revocation of Revocable Trust 





Brill Estate, Pennsylvania Orphans’ Court, No. 2504 


Decedent’s act of giving a sum of money to a trust company to in- 
vest in a mortgage to be held in trust for decedent’s daughter consti- 
tuted the creation of a revocable trust which was subsequently revoked 
by decedent’s receipt of funds from the trust company (in settlement of 
the mortgage participation which the company purchased with de- 
cedent’s funds) and decedent’s exercise of complete control over such 
funds in the payment of a debt of his own. 


Spendthrift Trust for Benefit of Trustor 





Nelson v. California Trust Co., California District Court of Appeals, Civ. 
No. 16,361 

Trustor created a trust for his own benefit, with the corpus payable 
upon his death to his heirs at law. The trust also contained a provision 
that “No interest of (the trustor) beneficiary hereunder in this trust, 
nor any part of such interest, shall in any event be liable for any debt 
of his, or subject to any judgment rendered against him, or to the 
process of the court in aid of execution of any judgment so rendered.” 
The law is well settled that such a trust for such a purpose is inoperative 
and the trustor’s creditors cannot be deprived of their right to satis- 
faction of claims against the trustor. 

















TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Effect of Remolding Trusts 





Estate of MacManus v. Commissioner, U. S. Court of Appeals, 
Sixth Circuit, No. 10,574 

In 1923 decedent established revocable trusts for the benefit of his 
children. In 1924 he amended them by making them irrevocable and 
reserving for himself only the power to change beneficiaries. In 1934, in 
order to eliminate the trustee, to continue the trusts and to rehabilitate 
the trust corpus, decedent designated his son, John R. MacManus, as 
the beneficiary of all outstanding trusts. His son thereupon executed a 
declaration of trust in favor of the surviving children, including himself. 
Decedent died in 1940. Decedent is held to have merely remolded the 
trusts, continuing as the grantor thereof with the power to change bene- 
ficiaries. Therefore, the corpus of the trusts is includible in his estate. 
Decedent’s representatives’ contentions that an entirely new trust was 
created in 1934, which was independent of the preceding trusts, to wipe 
out such preceding trusts, together with the powers therein reserved to 
decedent, are denied. 


Net Estate of Non-resident 





Murchie v. Collector of Internal Revenue, U. S. District Court, Massachusetts, 
Civil Action, No. 7521 

Decedent, who was neither a citizen of the United States nor a resi- 
dent thereof, died during a stop-over in Florida while on a trip from 
Canada to the Bahamas. Her death occurred in 1942, after she had 
been in Florida for approximately one month. She was accompanied on 
the trip by her husband and their intention, in making the stop-over, 
was to break their trip and put decedent under the care of a doctor who 
had been recommended to them. At the time of her death, decedent 
had with her jewelry worth about $30,000 and clothing and other per- 
sonal effects worth another $1,000. In determining whether or not the 
jewelry and other personal property constituted property “situated in 
the United States,” so as to be taxable under Code Sec. 861 (a) , the ques- 
tion to be decided is held one of situs. Since the property did not have 
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“a definitely established and permanent location” in the United States, 
“but was only fortuitously present here at the moment of the owner’s 
death,” its situs was not in the United States. Therefore, it is not tax- 
able for estate tax purposes. 


Valuation of Trust Income 


Kniep v. Commissioner of Internal Revenue, U. S. Court of Appeals, 
Eighth Circuit, No. 13,751 

In 1943 and 1944, donor made gifts in trust for the benefit of six 
persons. The trust income was payable to the beneficiaries until they 
should reach the age of 60 years, at which time each was to receive a 
proportionate share of the corpus. The trustees were given a discretion- 
ary power to invade the corpus in order to provide for the proper main- 
tenance of the beneficiaries or to provide against emergencies. Such in- 
vasion, however, could not exceed the sum of $1,000 for any beneficiary 
in a single year. Payments thus made out of principal were not to affect 
the beneficiaries’ shares of income, but were to be deducted from the 
share of corpus otherwise payable to each upon distribution. For pur- 
poses of determining available annual exclusions, the present rights to 
income are valued by deducting from the corpus each year the maximum 
amount which the trustees could pay out of corpus in their discretion. 
A beneficiary could only be certain of receiving income from principal 
which had thus been reduced, through exercise of the trustees’ discretion. 


Transfers with Income Retained 


Commissioner of Internal Revenue v. Estate of F. L. Church, Supreme Court 
of the United States, No. 5 

In 1924, decedent transferred property in trust, retaining the income 
for life and leaving in existence a remote possibility of reverter by opera- 
tion of law. The Tax Court held that the remote possibility of reverter 
was not sufficient to require inclusion of the transfer in his estate upon 
his death in 1939. The Court of Appeals affirmed the Tax Court. Upon 
appeal, the United States Supreme Court ignores the question of the 
remote possibility of reverter and holds, instead, that the transfer is 
taxable because of decedent’s retention of the income for life. It bases 
its holding on the finding that Helvering v. Hallock, 309 U. S. 106, and 
related cases, overruled May v. Heiner, 281 U. S. 238 and Hassett v. 
Welch, 303 U. S. 303. These cases set up the principle that irrevocable 
lifetime transfers prior to March 3, 1931, with only income retained were 
not taxable, even though the transferor died after that date, upon which 
there was enacted a Joint Resolution specifically taxing such transfers. 
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Transfer in Contemplation of Death 


Estate of Merritt I. Corbett v. Commissioner, U. S. Tax Court, 12 T.C. No. 12 


The decedent created an inter vivos trust under which his then wife, 
the petitioner, was to receive trust income during his life, provided she 
remained his wife; and was to receive trust income for her lifetime, pro- 
vided she was his wife at the time of his death. In the event she ceased 
to be his wife during his lifetime, he was to receive the trust income. It 
was held that the life estate of the petitioner in the trust was a contingent 
interest which was in suspense until the grantor’s death and was, there- 
fore, an interest which was intended to take effect in possession and en- 
joyment at or after death within the meaning of section 811 (c) of the 
I. R. C. The value of the life estate is includible in the gross estate. 


Reversionary Possibility by Operation of Law 


Estate of Spiegel v. Commissioner, Supreme Court of the United States, No. 3 


In 1920, decedent transferred property in trust, with the income pay- 
able to his three children during his lifetime, or, if they did not survive 
him, to their surviving children. The corpus was distributable in the 
same manner. Where the property would have reverted, under applicable 
Illinois law, to decedent, if he would have survived all of his children 
and grandchildren, the value of the property is includible in the gross 
taxable estate. Whether the possibility of reverter depends upon ex- 
press reservation or upon operation of law is regarded as immaterial. 
Likewise, the extent of the value of a contingent reversionary possibility 
is not controlling. Instead, the question is determined by whether “some 
present or contingent right or interest in the property still remains in 
the settlor so that full and complete title, possession or enjoyment does 
not absolutely pass to the beneficiaries until at or after the settlor’s death. 


Remote Possibility of Reverter 


Estate of Martha M. Tremaine v. Commissioner, U. S. Tax Court, 
12 T.C. No. 23 ; 


Remote possibility that a decedent-settlor of a trust might survive 
stepchildren and their issue, named by her as trust beneficiaries, and 
thus result in trust property reverting to her prior to her death was held 
to require the inclusion in her gross estate of the value of the trust 
property at the time of her death. 
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Charitable Deduction Not Allowed 





Collector of Internal Revenue v. Union Planters National Bank & Trust Co., 
Supreme Court of the United States, No. 90 


Decedent, who died in 1943, left his estate in trust, with remainder 
interests to charities. The trustees were directed to pay his mother the 
sum of $750 a month. If the income from the estate should prove insuf- 
ficient for such payments, the trustees were directed to invade the corpus 
to the extent necessary to make payments. Also, they were given a dis- 
cretionary power to expend either income or principal for the “pleasure, 
comfort and welfare” of the mother, and “in such manner as she may 
desire.” At decedent’s death, the mother was 85 years of age, lived on 
substantially less than $750 a month, and had substantial independent 
means of her own. Moreover, the annual income from decedent’s estate 
was considerably in excess of the amount necessary for the monthly 
payments. It is held that the remainder interests are incapable of valua- 
tion at the time of decedent’s death, since the “will did not limit the 
trustees’ disbursements to conformity with some ready standard.” There- 
fore, a deduction for charitable transfers is denied. 


Estate Settlement Agreement 





Estate of Reed v. Commissioner, U. S. Court of Appeals, Eighth Circuit, 
No. 13,793 


Decedent was devised a life interest in one-third of the estate of her 
husband, who predeceased her, with the balance to be divided between 
their two children. She contended, however, that under applicable 
Nebraska law she was entitled to full ownership of the one-third of the 
estate. Pursuant to a compromise settlement agreement, she executed, 
in 1893, a trust agreement with respect to the one-third of the estate. 
She reserved a life income coupled with a restricted power of appoint- 
ment, exercisable in favor of lineal ancestors of herself and her husband. 
Subsequently, the Nebraska Supreme Court decided that a widow was 
only entitled to a dower right of a life interest in one-third of her hus- 
band’s estate. Decedent died in 1943 without having exercised the power, 
and the property passed to the children in default of exercise. Decedent 
is held never to have owned the property which was the subject of the 
compromise settlement, that she was only entitled to a life interest in 
this property by inheritance, and that anything more that she received 
was received by virtue of the settlement agreement. Therefore, the value 
of the remainders‘ passing to the children would not be includible in 
decedent’s estate under Code Sec. 811 (d) (2), despite the Tax Court’s 
determination otherwise. 
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Taxes and the Business Outlook 


CCORDING to Prof. Sumner 

H. Slichter of Harvard Uni- 
versity, an increase in taxes at the 
present time would increase unem- 
ployment. A tax increase would 
tend to accelerate the growing re- 
luctance of enterprises and individ- 
uals to spend. The immediate 
problem is whether this reluctance 
to spend can be halted before it 
produces a drop in total spending 
and a recession. 

Between 1947 and 1948, he 
noted, every dollar increase in con- 
sumer income after taxes raised 
consumers’ expenditures by only 
71 cents; this compares with an 
estimated $1.21 between 1946 and 
1947. At the same time, business 
has been reducing capital outlays 
and is seeking less money to finance 
expansion, although the rate of 
savings by individuals has in- 
creased. 

Professor Slichter lists seven fac- 
tors that are now tending to sup- 
port employment levels: 


1. Advances in Government ex- 
penditures. This year, cash pay- 
ments by local and State govern- 
ments will rise from $1 to $2 billion 
over 1948; cash outlays by the 
Federal Government will rise from 
$7 to $8 billion, and the cash sur- 
plus in the Federal cash budget 
will virtually disappear. 

2. Consumer holdings of cash 
are still large and are about $10.8 


INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 








billion more than three years ago. 


3. Recently, incomes have been 
outstripping the rise in prices and 
it is estimated that the purchasing 
power of consumer incomes has 
risen nearly 5 per cent since last 
summer, 


4. While consumer short-term 
indebtedness has recently risen, it 
is still low in relation to personal 
incomes after taxes. 


5. No great accumulation of in- 
ventories exists, though actual in- 
ventories are probably larger than 
the figures indicate. There has 
been no increase in inventories rel- 
ative to sales since 1946 in manu- 
facturing; there have been only 
small relative increases in whole- 
saling and retailing. 

6. Rate of private investment 
in 1948 was not high in relation to 
gross national product (the total 
market prices of all services and 
commodities produced). 

7. A large backlog of consumer 
demand still exists for many prod- 
ucts, such as housing and automo- 
biles. 


Professor Slichter declares that 
there are two principal steps which 
business can take to maintain a 
high level of national employment. 
One involves the adjustment of in- 
vestment policies to present con- 


- ditions; another is the adjustment 


of selling policies, particularly price 
policies, to present conditions. He 
urges that business make capital 















298 THE BANKING LAW JOURNAL 


outlays in 1949 for all items which 
promise an early return on invest- 
ment. He also calls upon business 
to attach greater weight to the 
long-run interests of enterprises; 
management, he states, should not 
be easily persuaded to postpone 
the execution of long-run invest- 
ment plans because immediate 
prospects are uncertain. 


With reference to price reduc- 
tions to meet the pressure of de- 
clining demand, Professor Slichter 
has this to say: “I suspect that for 
business as a whole, the difference 
in profits between preserving vol- 
ume through accepting smaller 
margins (of profits) and sacrificing 
volume in order to preserve mar- 
gins is not very great. 


“Certainly, it is better for busi- 
ness in the long run to sacrifice 
margins in order to preserve em- 
ployment, than to sacrifice employ- 
ment in order to preserve margins.” 


Professor Slichter believes that 
a rise in consumer expenditures of 
roughly $6 to $8 billion will prob- 
abily be needed to prevent a rise in 
unemployment. This is on the 
assumptions that there will be a 
normal increase in the labor force 
and that the drop in inventory 
spending that can be expected this 
year will be offset by the antici- 
pated boost in Government out- 
lays. 


Money Supply and the Price Level 


A recent issue of the Monthly 
Review of the Bank of Nova Scotia 
surveys the level of prices and its 
relation to the supply of money. 
It notes that the war led to a 
marked increase in the money sup- 
ply which fed and supported the 
extraordinary demands of the past 


few years. Wartime savings, the 
accumulation of depreciation re- 
serves, the reduction of private 
debt and the continued high level 
of income were responsible for the 
great backlog of demand which has 
been the driving force behind the 
rise in prices. “There can be little 
doubt,” states the Review, “that 
in 1946 and 1947 the money supply 
was excessive in relation to the 
supply of goods available at exist- 
ing prices.” 


By the end of 1948, prices had 
risen very substantially. However, 
the supply of money, which had 
been rising much less rapidly, gave 
evidence of being in closer balance 
with the supply of goods at current 
prices. In fact, there is every indi- 
cation that the postwar inflation 
has passed its peak and that a 
period of readjustment is under- 
way. The forces generating a rise 
in prices have been losing strength. 
For example, the backlogs of de- 
mand from the consuming public 
and business have been largely 
filled by tremendous production 
and reduced by rising prices. Fur- 
thermore, external demands have 
declined; much of the excess money 
supply has been utilized and fur- 
ther expansion has been limited by 
anti-inflation fiscal policies. 


Largest unknown in the outlook, 
remarks the Review, is the scale of 
defense expenditures. Thus far, 
the increase in such outlays in the 
United States has been insufficient 
to cause a renewal of the postwar 
inflation. “The balance between 
the upward and downward forces 
in the U. S. economy,” it observes, 
“appears to be a close one, with the 
scales tipping a little downward. 
Unless defense preparations are 
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again substantially increased, or 
other government expenditures 
notably enlarged, there is reason to 
believe that the long-sustained rise 
in prices may have run its course.” 


Hoover Commission 


The Hoover Commission on Gov- 
ernment Organization has recom- 
mended that the Treasury Depart- 
ment again be made the “real fiscal 
center” of the Government. Such 
a change would put enormous 
policymaking power in the hands 
of the Secretary of the Treasury; 
it would give him control over 
three of the largest government 


‘’ credit agencies which are now in- 


dependent of all other departments 
—the Reconstruction Finance Cor- 
poration, the Export-Import Bank 
and the Federal Deposit Insurance 
Corporation. As things stand now, 
these agencies are removed from 
direct presidential control. 

It is noteworthy that, shortly 
prior to the release of the Commis- 
sion’s recommendations, its own 
task force had suggested that the 
Federal Reserve Board be given 
greater influence over national 
monetary and fiscal policy. The 
task force had suggested the es- 
tablishment of a new National 
Monetary Council to advise the 
President. The Chairman of the 
Federal Reserve Board would be 
given equal weight in this group 
with the Secretary of the Treas- 
ury, the Director of the Budget 
and a representative of Govern- 
ment lending agencies. The Coun- 
cil would attempt to help the Presi- 
dent coordinate federal policies 
with respect to finance. 

It is also interesting to observe 
that the recommendation of the 
Hoover Commission did not have 
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the unanimous support of all ‘of its 
members. Eight members of the 
Commission voted to put the RFC 
and the Export-Import Bank in 
the Treasury while ten voted to 
place the FDIC under its jurisdic- 
tion also. According to the major- 
ity of the Commission, the Treas- 
ury should be made responsible for 
assessment and collection of rev- 
enues, the custody and disburse- 
ment of public funds, the main- 
tenance of central and control ac- 
counts, the preparation of financial 
reports, the management of the na- 
tional debt and currency, the main- 
tenance of public credit, advice in 
the conduct of credit institution 
and supervision of certain others, 
and the periodic inspection of 
lending and other agencies in proc- 
ess of liquidation. 


The majority favored the plac- 
ing of the RFC and the Export- 
Import Bank under the control of 
the Treasury because both are 
credit institutions and disburse 
public funds. The FDIC was in- 
cluded on the grounds that it 
would dispense with some dupli- 
cate bank examinations and would 
also give the Treasury Department 
more responsibility for credit insti- 
tutions. 


Secretary of State Acheson was 
among those disagreeing with the 
conclusion of the majority that the 
RFC and Export-Import Bank be 
shifted to the Treasury. He favored 
further study before recommenda- 
tion, while other dissenters felt 
that the primary purposes of the 
two independent corporations is to 
assist domestic business and for- 
eign trade, and that they should 
therefore be placed in the Depart- 
ment of Commerce. 





A New Ninth Edition of America’s 
Most Popular Banking Book --- 









Here is a book which has come to 
be regarded as the standard work 
on bank methods and administration. 
It tells of every phase of modern 
banking from the handling of the 
morning mail to the extension of 
credit; from the duties of the 
messenger to the functions of the 
president. 














William H. Kniffin, the author, 
bas not depended upon his own 
many years’ experience as a prac- 
tical banker. In his book he has 
assembled the best banking thought 
of the country--the tested results 
of banking practice in the most 
progressively managed institutions 
in the United States. 













Send for your copy 
of this valuable 
book TODAY and see 
for yourself how 
thoroughly Mr. Kniffin 
has covered his field. 











BANKERS PUBLISHING CO. 





Y finding out how other banks and 
bankers have met the same prob- 


lems that you are encountering every 
day you will get some valuable side- 
lights on your own business. You 
will begin to see ways of increasing 
the efficiency of your own bank. 


Price $7.50. Sent on approval to any bank in the United States. 


BANKERS PUBLISHING COMPANY 
465 Main Street Cambridge 42, Mass. 
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WHAT EVERY CORPORATION DI- 
RECTOR SHOULD KNOW. By Per- 
cival E. Jackson. William-Frederick 
Press. New York. $3.50. Pp. 198. 
In this volume, Mr. Jackson specifically 
indicates the extent to which boards of 
directors can provide useful sources of 
management assistance to the chief oper- 
ating executives of all types of corporate 
enterprises. Special attention is given 
to the unique qualifications of such di- 
rectors and the inducements offered to 
attract competent men. 


The author has combined an analysis 
of the practical theories underlying 
corporate practices with a concise de- 
scription of the operation of such prac- 
tices. Among the topics discussed are 
the selection, qualifications and election 
of directors, the organization of the 
board of directors and procedure, the 
power of stockholders and the powers 
and functions of directors, as well as the 
disabilities and liabilities of directors. 


This is a non-technical handbook for 
the corporate executive. Mr. Jackson 
writes in an interesting, conversational 
style and emphasizes actual case situa- 
tions. The author is a member of the 
New York Bar and is an attorney of 
national prominence who has had ex- 
perience as a corporation director. . 


FINANCE COMPANIES AND FAC- 
TORS. By Walter S. Seidman. Na- 
tional Conference of Commercial Re- 
ceivable Companies, Inc. New York. 
1948. $10.00. Pp. 192. At long last 
a definitive volume on the subject of 
commercial financing has been published. 
This is the most comprehensive text 
in the field and is, in fact, the only one 
which elaborates on the operational pro- 
cedures and techniques of the finance 
business. 


There is a detailed discussion of ac- 
counts receivable financing, factoring, in- 
ventory loans, financing of imports and 
exports, as well as installment sales. Not 
only is the operational procedure de- 
veloped in broad form, but the legal 
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principles affecting this field of lending 
are also set forth. The 118 pages of 
mimeographed text are supplemented by 
74 pages of specimen forms which are 
used in every-day business. 

All in all, it is an authoritative work, 
breaking new ground. Commercial bank- 
ers will find that it provides a certain 
amount of insurance and would do well 
to have it on their library shelves in view 
of the fact that they, too, are cur- 
rently engaged in this form of lending. 
The many pitfalls of the trade are ex- 
plored and an awareness of them will 
lead to better bank protection. 


The author, who has had many years 
of operating experience in the finance 
field, is a member of the New York 
Bar and a member of the educational 
committee of the National Conference. 
The material was developed in connec- 
tion with a course on the subject mat- 
ter initiated by the School of Business 
Administration of the City College of 
New York. 


BANK PURCHASING PROCEDURE. 
New York. American Bankers Associa- 
ciation, 12 East 36th Street. 1949. Pp. 
79. This manual is divided into seven 
sections: Introduction, The Purchasing 
Officer, Purchasing Procedure, Inven- 
tory and Stockroom Control, Specific 
Supplies, Miscellaneous Supplies, and 
Reference Material. Under each section, 
brief, yet comprehensive, information is 
provided on evaluation of quality of 
— supplies and the method of pur- 
chase. 


A large section of the book is de- 
voted to the forms which are used in 
the purchasing operations of a bank. 
Suggestions are made for designing the 
forms, and several sample forms are 
shown. 


Suggestions are also included on set- 
ting up a purchasing department, train- 
ing a staff, and relations with sup- 
pliers and salesmen. The chapter on 
Inventory and Stockroom Control covers 
stockreom arrangement, requisitions, dis- 
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tribution of expense among departments, 
and related subjects. 


_ Under the section on specific supplies, 
vided 


printing, forms, machines, safes and vault 
equipment, furniture and fixtures, and 
filmg equipment. Under Miscellaneous 
Supplies are included such office sup- 
plies as carbon paper, cleaning and 
toilet supplies, clips, pencils, pens, etc. 


NEW ENGLAND SON. By Marjorie 
Wiggin Prescott. New York: Dodd, 
Mead & Company. 1949. Pp. 276. 
$8.50. This is the life of Albert Henry 
Wiggin, a parson’s son who struggled 
his way out of Cousin Walter’s hand-me- 
downs to the eventual presidency of the 
largest bank in the world. It is a story 
of hard work, close friendships and salty 
New England humor—a uniquely Amer- 
ican success story. It is a portrait of a 
remarkable man, “the man who built the 
Chase Bank” written by his daughter. 

Competent biographies of successful 
American bankers afe rare. Every 
banker will want to own and read this 
book wtih its fascinating story of the 
life of one who excelled in the “art of 
banking.” 


PARTNERS IN PRODUCTION. By the 
Labor Committee of the Twentieth Cen- 
tury Fund assisted by Osgood Nichols. 
New York. The Twentieth Century 
Fund, 330 West 42nd Street. 1949. 
Pp. 149. $1.50. The significance of this 
report is that it is the first public 
formulation by a multi-partisan group of 
a new way of looking at industrial re- 
lations. As such, it would seem to offer 
opportunity for a fundamental re- 
appraisal of where we now stand in 
labor-management relations. 


In essence the new approach is an at- 
tempt to get away from the philosophy 
of conflict, to go behind the “natural 
enemies” stereotype and look at man- 
agement and labor as human beings. 
Deep-down, what are the fundamental 
goals of each side? What does this 
human, the worker, want? What is 
this human, the manager, trying to ac- 
complish? 

Once we take this look, says the Com- 
mittee, we find a heartening degree of 
agreement. It is possible to take the 
first step toward mutual collaboration, 
which is mutual understanding. On 
this plane, the crackling current headlines 
of warfare over the exact provisions of 
a Taft-Hartley law or its successor 
assume their proper perspective. There 
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is much deeper agreement on the fun- 
damentals than the surface firing would 
indicate. There is real hope for mutual 
pa if not always immediate 
mu agreement; real strengthenin of 
both worker and “4 to 
American ways of doi things in a 
chaotic and shifting weal a real chance 
of releasing still untapped pools of pro- 
ductive energy and productive efficiency 
in the American worker and the Amer- 
ican industrial system. 


YOUR BANK—ITS DEPOSITS AND 


ITS INVESTMENTS. Boston: First 
National Bank. 1948. Pp. 68. This 
booklet makes no pretense of offering 
an automatic formula by which to solve 
bank investment problems, but it does 
offer a definite method of approach to 
those problems, primarily through 
analysis of liquidity requirements. 


Because the need for liquidity is so 
closely tied to the future trend of 
a bank’s deposits, the first section of the 
booklet is devoted to a discussion of 
methods by which the banker may ¢s- 
timate the trend of his deposits in the 
foreseeable future. Particular emphasis 
is placed upon the deposit trend antici- 
pated for the banking system as a whole. 
This is accomplished by a clear and not- 
too-technical discussion of the five major 
factors which influence deposits: bank 
oans, bank security holdings, gold move- 
ment, money in circulation, and changes 
in Federal Reserve Bank credit out- 
standing. Discussion of the nation-wide 
deposit trend is followed by a supple- 
mentary examination of the more local- 
ized factors which will tend to bear 
upon the trend ina particular institution. 


The suggested studies of deposit trends 
are put to practical use in the second 
section of the booklet, which proposes 
a method by which the officials of an 
individual commercial bank may. gear 
their investment program to their 
estimates of liquidity needs. The effect is 
to subdivide the investment portfolio 
into two component parts. The first is 
a Secondary Reserve of short-term se- 
curities, which assures the banker of 
liquid assets with which he can meet 
deposit withdrawals and/or future de- 
mands for loan accommodation. The 
second component is visualized as a 
residual Investment Account, the size 
of which will prove to be relatively 


' stable since provision has been made 


for liquidity requirements in the Second- 
ary Reserve. 


The booklet discusses a number of 
aspects of the residual Investment Ac- 











count, including the problem of maturity 
distribution. In this connection the 
third section has ol devoted to an 
examination of the significance and use- 
fulness of yield curves. Attention is called 
to the substantial variation in such 
curves over a period of years. The use- 
fulness of yield curves is clearly brought 
out by actual illustrations as of two 
specific dates in the recent past. On 
each of these occasions the yield curve 
itself warranted certain conclusions and 
certain specific investment action. As 
of each occasion the booklet goes on to 
indicate the accuracy of those conclusions 
in the light of subsequent events. 


This publication will be distinctly in- 
teresting and helpful to those charged 
with the immediate responsibility of in- 
vesting the funds of a commercial bank. 
It should prove of equal value to the 
top management of such a bank, since 
it yew both a background for in- 
vestment policy and a method by which 
recommendations for investment changes 
can be presented to the management with 
maximum clarity. 


MONETARY RECONSTRUCTION IN 
ITALY. By Bruno Foa. New York: 
Columbia University Press. 1949. Pp. 
147. $225. This is an astute analysis 
of Italy’s financial situation. 


The author presents a background of 
basic economic and political conditions 
in Italy, including the effects of Fascist 
control and corruption upon the economy 
of the country. Noting that the prob- 
lem of Italy’s monetary reconstruction 
is seriously complicated by factors not 
entirely due to the effects of World 
War II, the author cites over population 
and the disproportion between the Italian 
people’s wealth of skills and creative 
abilities on the one hand, and the coun- 
try’s poverty of physical resources, on 
the other, as grave barriers to any facile 
solution of Italy’s problems. 


BANK LOANS TO SHOE MANUFAC- 
TURERS. By E. Morton Jennings, 
assistant vice-president, First National 
Bank, Boston. Chicago: Rumpf Pub- 
lishing Company, 300 West Adams St. 
1948. Pp. 241. $6.00. This book should 
be of great value to credit and loaning 
officers of banks responsible for making 
loans -to shoe manufacturers. The text 
deals almost entirely with companies 
having annual sales of less than $5,000,- 
long Co aioe Roce Pa ga 
ers si ma- 

terial on various phases of the hide, 
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HOW TO SELL 
BANK SERVICE 
BY DIRECT MAIL 


By R. E. DOAN 


HIS book is devoted exclu- 

sively to selling bank service 
by direct-mail methods. Every 
phase of the subject is covered 
and many actual examples are 
given of successful direct-mail 
pieces. 


It brings you the accumu- 
lated experience of direct-mail 
experts in banking and other 
lines of business—gives you the 
benefit of their findings, and 
provides you with actual ex: 
amples of direct-mail pieces 
being successfully used by 
banks throughout the country 
today. 


—-@ — 
Price $4.00 


BANKERS PUBLISHING COMPANY 


465 Main Street 
Cambridge 42, Mass. 





leather and shoe industries is given. 
There is a detailed study of financial 
ratios and an analysis of a bank’s ac- 
tual experience in lending money to 
shoe manufacturers. Data is also given 
showing the average amount of working 
capital found necessary to operate fac- 
tories of varying productive capacities. 
There is also a description of some 
economic factors that influence the price 
of leather. 


THE BOARD OF DIRECTORS IN 


SMALL CORPORATIONS. By Myles 
L. Mace. Boston, Division of Research, 
Harvard Business School. 1948. Pp. 
92. $2.00. In a competitive society 
there is need for a continual influx 
of new enterprises, many of which will 
start out as small corporations. Such 
new ventures can contribute substan- 
tially to industrial, economic, and social 
progress. In turn, their success depends 
in large measure upon the caliber of 
decisions made by management. 


In this study Professor Myles L. 
Mace of the Harvard Business School 
examines the opportunities and extent 
to which boards of directors in such 
ventures can supplement management di- 
rection by providing useful sources of 
management assistance for the chief 
operating executive. 


OVERSEAS INFORMATION SERVICE 


OF THE UNITED STATES GOV- 
ERNMENT. By Charles A. H. Thom- 
son. Washington, D. C. Brookings In- 
stitution. 1948. Pp. 397. $4.00. 
How OWI and CIA told the world 
about America during the war, and how 
the State Department tells our story 
now. 


WARTIME PRODUCTION CONTROLS. 


By David Novick, Melvin L. Anshen and 
William C. Truppner. New York: 
Columbia University Press. 1949. Pp. 
441. $6.00. The story of industrial 
production control in World War II, 
with mistakes pointed out, and recom- 
mendations made for the future. 


On the basis of first-hand experience 
in wartime Government agency service, 
the authors of this book give insight 
into the day-to-day mechanics of pro- 
duction control as it affected business 
and government. Material control, 
priorities, scheduling, construction, main- 
tenance, and inventories are discussed, 
and the production problems of lumber, 
tires, and cotton fabrics are treated 
specifically. 








Give and keep giving to help science defeat the disease 
that ‘strikes, on the average, one out of every two 
homes in America. Say to yourself... here is life-giving 
money to help those stricken by Cancer fo live again. 
EVERY NICKLE AND DIME | give helps support an 


just MAIL “' vine can—today- educational program teaching new thousands how to 
eed order in an envelope recognize Cancer and what to do about it. 
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_ establish new facilities for treating and curing 
Cancer, both still pitifully scarce in this country... 
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“BUY U. S. SAVINGS BONDS 
DURING THE OPPORTUNITY DRIVE,” 


say these leading Americans 


WILLIAM GREEN, President, 
American Federation of Labor 


“For the working man, an increased in- 
vestment in U. S. Savings Bonds can mean 
not only increased security but increased 
ability to take advantage of the opportunities 
that are part of the American way of life.” 


WINTHROP W. ALDRICH, Chairman, 
Chase National Bank 


“I believe that every individual who can 
possibly do so should buy more U. S. Sav- 
ings Bonds. These bonds represent one of 
the best investmerts of our time.” 


uRING May anp June, the U. S. 
Savings Bond Opportunity 
Drive is on! It is called the Oppor- 
tunity Drive—because it is truly an 
opportunity for you to get ahead by 
increasing your own personal meas- 
ure of financial security and inde- 
pendence. 


PHILIP MURRAY, President, 
Congress of Industrial Organizations 


©The C.1.0. has endorsed every effort to 
encourage the worker to put more of his 
earnings into U. S. Savings Bonds. They 
represent both security and independence.” 


CHARLES F. BRANNAN 
Secretary of Agriculture 


*J am heartily in favor of the Opportu- 
nity Drive to buy more U. S. Savings Bonds. 
Everyone engaged in farming should recog- 
nize the importance of a backlog of invested 
savings as a means of realizing the agricul- 
tural opportunities of the future.” 


If you haven’t been buying Savings 
Bonds regularly, start now. 

If you have been buying them, add 
an extra Bond or two to your pur- 
chases this month and next. Remem- 
ber—you'll get back $4 for every $3 
in a short ten years’ time! 


PUT MORE OPPORTUNITY IN YOUR FUTURE... 
INVEST IN U. S. SAVINGS BONDS 


as a public service. 
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